
Day Nine: Thursday 3/15/2018 
 
THERE WILL BE NO COURT ON FRIDAY.  Court will resume on Monday morning 3/19/18  at 
8:30am and will probably be done before noon.  Bernalillo County, NM Environmental Law 
Center(NMELC), the Office of the State Engineer (OSE), and Aquifer Science (AS) have all 
completed their cases.  On Monday, the Court will hear testimony by Dr. David Thompson, San 
Pedro Creek Estates resident and Pro Se participant.  There may be testimony by other Pro Se 
participants.  
Please try to come out as a final show of support!  
  
Today was a busy day with lots of technical details discussed. The Office of the State Engineer 
(OSE) presented their case with 3 witnesses.   
(NOTE:  Aquifer Science (the Plaintiff) filed this appeal to challenge the prior decision of the OSE 
to deny the application.  So the OSE is officially the DEFENDANT in this trial and should be 
defending their prior decision to deny the AS application.  However, the OSE is arguing FOR 
granting the AS Application.  This was not a surprise, just an item worth noting.) 
  
The day started with the attorney for the OSE (Mr. Teel) calling OSE witness Eric Keyes, OSE 
Hydrologist, whose job is to evaluate hydrologic impacts.  He was qualified by the Court as an 
expert on Hydrology and Groundwater Modeling. 
He examined the AS model, ran it and may have been involved in some of the modifications to 
the earlier versions of the model.  He described the process of calibration where iterations are 
run to make the model reflect the data that had been collected.  He did say that if a model can 
predict historical drawdown it is more credible. (You might refer back to Paul Davis’s testimony 
on the problems with the model matching the real world…) 
Mr. Keyes testified: 

1)      There was sufficient water to satisfy the application but wells would be affected.  12 
wells would be considered impacted by the 2006 Morrison Criteria. 
2)      The barriers that AS defined as ‘no-flow’ barriers were appropriate and the size of 
the model was OK given the long drawdown time proposed. 
3)      The model matched the historical data for the San Pedro Spring but did NOT match 
the actual pump test results (it was more severely impacted). He did not feel this was a 
problem since the spring dries up in all pumping scenarios.   
4)      He did not think the inaccuracy of the model for the San Pedro Spring impact 
affected the predicted impact on the Rio Grande Basin as there was no real impact on 
the Rio Grande Basin. 
5)      He said that he used the Morrison Criteria WITH the 0-10’ allowance (leaving out 
wells with less than 10’ drawdown) even though the Sandia Basin does not qualify to do 
that because it is not an alluvial basin like the Rio Grande Basin.  He justified this by 
saying that the Sandia Basin is not a ‘closed’ basin and the impacted wells could be 
deepened/replaced. 
6)      He did NOT create a comparable model.  He did create a ‘simple’ model but relied 
on the AS model and the AS data and inputs. 



7)      He believed the AS model is reasonable and errs on the conservative side (over-
predicting drawdown).  It is a ‘valid tool’ to evaluate impact. 

On Cross Examination by Bernalillo County attorney Bobby Collins he admitted that the 
behavior of the boundary that the AS model declares between the Estancia Basin and the 
Sandia Basin was not based on data from any monitoring wells.  Ms. Collins pointed out that he 
had testified during the OSE hearing that at about 100 acre feet/yr the pumping would result in 
no wells being impacted per the Morrison Criteria.  She asked if it was reasonable to expect 
you’d have to reduce the requested feet in this application to have no wells affected.  He 
agreed. 
When cross examined by NMELC attorney Jon Block, there was a discussion of flow barriers in 
the fault and how those were arrived at.  There was no analysis, they used the gradients from 
the Bernalillo County, Ameriwest and Wheatfield well data.  Defining that there was a flow 
barrier on only part of the fault was necessary to make the model simulate their 
observations.  Mr. Keyes also said he did not get all the calibrations of the model and later 
corrected to say he did but never used them.   
Dr. Dave Thompson cross examined Mr. Keyes and questioned him for using only the AS values 
in running the model.  Why was there not independent evaluations of other scenarios?  Dr. 
Thompson also pointed out that in some of the hydrographs the margin of error was in the 60 
to 70’ range and yet the Morrison Criteria was applied at 1’ levels. 
The Judge then had some questions about the Morrison Criteria.  Was it applied to all 
applications? Recently, yes.  Why was a 40 year pumping plan being used.  He didn’t know.  Is 
the Morrison Allowance (10’) always applied? Mostly yes, unless in a critical area (like the 
Estancia). 
Bernalillo County followed up by asking if the Estancia Basin and the Sandia Basin have a similar 
rate of decline. The answer was Yes. 
Next was OSE witness Douglas Rapuhn, OSE Hydrologist, who evaluates water rights and water 
transfer applications.  He was qualified as an expert in Hydrogeology and Well 
Construction.  During the original OSE hearing he testified about remediation of impacted 
wells.  He discussed the geologic formations and their water bearing characteristics, particularly 
the Chinle Group in which most domestic wells are placed.  It was his opinion that the 12 
impacted wells could be remediated and that most should be completely replaced, rather than 
just deepened.  The new wells would most likely have to go deeper than the original ones.  He 
said the Chinle is about 900’ thick in the area of the impacted wells and is comprised of layers 
and ‘lenses’, some of which were water bearing rock.  Thus any newly drilled wells would most 
likely hit other water bearing areas within the Chinle.  If they did not, then they could hit water 
bearing rock in the AguaZarca or the San Andreas Glorieta formation (SAG) below that. (This 
would mean a well of 1000’ or more…) 
Bernalillo County attorney Jeff Albright pointed out that , since the Chinle ‘layers and lenses’ 
were not predictable or consistent, one could drill down 1000 feet and miss all the water 
bearing layers.  It was also determined that, other than the Pecos area, the OSE had not 
administered any domestic well deepening/replacement programs. 
Dr. Dave Thompson asked what would happen if the model was wrong and other wells went 
bad.  OSE attorney objected to the question and it was sustained.  
  



Last up was OSE witness Jeff Peterson, OSE Water Rights Division supervisor whose job it is to 
review the staff reports and recommendations for water rights applications and prepare 
conditions of approval. 
He was qualified as an expert in water rights and water rights administration.  He evaluated the 
AS application and, in his opinion, based on NM Statute 72.123E it met the 4 criteria: Sufficient 
water, not detrimental to public welfare, not detrimental to water conservation, not 
detrimental to the state.  He discussed the process of filing and application. 
He talked about basins.  Once a basin is ‘defined’ then all water permits have to go through the 
OSE.  Before then you can do whatever you want.  He stated that the Sandia Basin is not 
closed.  There are no guidelines and there are no groundwater flow models for administrative 
purposes.  To evaluate impact they use the 2006 Morrison Criteria.  The Water Rights Division’s 
duty in reviewing applications is to not issue permits where there is impairment to existing 
wells.  Keyes’ work was used to answer the questions of availability of water and impairment of 
existing wells.   
For the predicted 0.6 to 1 af/y impact on the Rio Grande Basin, the applicant must surrender 
pre 1967 water rights to replenish the impact.  For the San Pedro Spring impact, the applicant 
must replenish the 96+66 af/y by diverting treated wastewater into the creek.  For the 
impacted wells, his opinion is that they can all be replaced/deepened and would then no longer 
be considered impaired. 
When asked how the application fulfills the public welfare criteria that there must be a 
beneficial use not detrimental to the public welfare he said that a Master Plan exists and the 
applicant has expended considerable money.  This $$ aspect was questioned later. 
Peterson said that if the use is never executed the permit can be cancelled.  If no water is used 
a change of ownership can be filed and all conditions set for the original water rights will apply 
for the new owner.  The only thing that changes is the name of the owner. 
As to Conservation of Water criteria he said that the application fulfilled that by having 
submitted a water budget and use of best practices in the development plans.  AS proposes 
that the development will use 48 gal/person/day.  When Peterson looked at other metered 
water usage in the Sandia Basin, he found their usage was about 60 to 100 gal/person/day.  So 
the AS proposed plan would be using much less water than others.  (I wondered if that didn’t 
mean AS was just underestimating their usage to sound good!) 

Bernalillo County attorney Jeff Albright asked Peterson if the OSE did any assessment of the 

viability of a project.  The answer was no.  He asked if the County were to apply for water rights 
today, would the OSE use the 2006 Morrison criteria.  The answer was no.  They have updated 
to ________.  (I could not hear what he said…).  Albright asked if the OSE considers land use 
and local ordinances and he said not really.  The OSE defers to local and county rules. 
NMELC attorney Paul Hultin asked if the OSE has any criteria for evaluating pubic welfare.  The 
answer was no, the OSE uses the constitutional requirement for beneficial use to meet the 
public welfare requirement.  He asked if the OSE considers climate change – the answer was 
no.  Additionally, the OSE has no programs for looking at climate change.  Peterson also said 
that economic viability was not considered and that the amount of money the applicant spent 
was not relevant to public welfare or conservation. (This contradicted his earlier statement.) 
Hultin then questioned Peterson about the 2018 letter from John Romero (OSE) to AS lawyers 
saying he would extend Campbell Ranch’s water rights in the Estancia Basin to 2034 (or beyond) 



even though Campbell Ranch had waived the right to request an extension or to have a hearing 
to discuss it.  That letter did not involve Campbell Ranch at all, the only parties were the OSE 
and Aquifer Science…but the water rights belong to Campbell Ranch… 

Dr. Dave Thompson asked Peterson why the applicant was not required to wait 6 years, until 
houses were built, to start using the water, except for construction, instead of starting out 
using350 af/y to water grass on the golf course before houses were built.  Peterson did not 
have any answer. 
  
That was it for the day and for the case, except for Pro Se participants such as Dr. Thompson 
who will testify on Monday morning.  We hope lots of folks will come out for the short session 
on Monday as a final show of community concern and to show Dr. Thompson the respect and 
gratitude he deserves for working so hard for the community and asking some of the most 
pointed questions!! 
  
Reported by Fran Lusso 

 


