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BEFORE THE NEW MEXICO STATE ENGINEERp
''<:7

IN THE MATTER OF THE APPLICATION BY )
AQUIFER SCIENCE, LLC FOR PERMIT TO ) Hearing No. 10-020
APPROPRIATE GROUNDWATER WITHIN THE )
SANDIA UNDERGROUND WATER BASIN IN ) OSE File No. 5-2618
THE STATE OF NEW MEXICO )

REPORT AND RECOMMENDATION
OF THE HEARING EXAMINER

This matter came on for hearing before Andrew B. Core, the State Engineer's

designated Hearing Examiner, on March 25-28, April 1-2, May 30-31, and June 25-28,

2013, in Santa Fe, New Mexico. The parties appeared as follows: Jeffrey Fornaciari,

Esq., and Dulcinea Hanuschak, Esq., represented Applicant Aquifer Science, LLC;

Maria O'Brien, Esq., and Christina Sheehan, Esq., represented Protestant New Mexico

Water Service Company; Jeffrey Albright, Esq., represented Protestant County of

Bernalillo; R. Bruce Frederick, Esq., and Paul Hultin, Esq., represented a group of fifty

nine individual Protestants and four organizations: the Intermountain Conservation

Trust, the San Pedro Creek Estates Homeowners Association, the Wildflower

Neighborhood Association (through its President, Joe Gober), and the Old Sandia Park

Service Cooperative; Dr. David Thompson participated pro se; Dr. William Alzheimer

participated pro se; and Hilary Lamberton, Esq., and Jane Yee, Esq., represented the

Water Rights Division (WRD) of the Office of the State Engineer (OSE). There are

approximately 44 other pro se parties of record in the case. Having considered the

testimony and evidence presented, the Hearing Examiner recommends the following

findings and order denying the Application.

PROCEDURAL HISTORY

On June 11, 2009, Applicant Aquifer Science, LLC filed Application No. S-2618

with the State Engineer for permit to appropriate groundwater within the Sandia



Underground Water Basin in Bernalillo County, New Mexico. The Applicant proposed to

divert up to 1,500 acre-feet per year (afy) of groundwater, subject to filing and approval

of a return flow plan, from four (4) proposed wells; each located within two-thousand

(2,000) feet of the points shown in Table 1.

Table 1
Well Locations

(Meters, in UTM Zone 13N, NAD83)

WELL #

1

2

3

4

X=

380,500

379,430

379,980

380,680

¥=

3,894,500

3,892,969

3,893,719

3,895,000

The proposed uses were stated as domestic, livestock, irrigation and commercial;

specifically subdivision, domestic, educational, recreational, commercial and related

uses, on 25,000 acres of land owned by Campbell Farming Corporation, located within

the San Pedro Grant, Bernalillo, Sandoval, and Santa Fe Counties. The wells are to be

located, generally, east of the intersection of La Madera Road and North Highway 14,

Bernalillo County, New Mexico. The lands to be developed are generally located

between La Madera Road and New Mexico 344 along North Highway 14, Bernalillo,

Sandoval, and Santa Fe Counties, New Mexico.

By letter dated September 15, 2011, Applicant amended the Application to

reduce the quantity of water sought to a maximum diversion and consumptive use of

1,010 afy. Then, by letter dated March 27, 2013, Applicant amended the Application to

reduce the area of the place of use to "the Campbell Ranch Master Plan area consisting

of approximately 8,000 acres of land owned by the Campbell Farming Corporation

within the San Pedro Grant, Bernalillo, Sandoval and Sandoval Counties." Then, by

Notice of Settlement dated June 10, 2013, Applicant amended the Application to reduce

the quantity of water sought to a maximum diversion and consumptive use of 717 afy.

Based on an agreement with the Applicant concerning the amendment of the
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Application to a maximum diversion and consumptive use of 717 afy, Protestant New

Mexico Water Service Company withdrew its protest on May 29, 2013.

Affidavits of Publication filed with the WRO reflect that legal notice of the

Application was published in the Santa Fe New Mexican on July 2, 9, and 16, 2009; in

the Albuquerque Journal on July 1, 8, and 15, 2009; and in the Mountain View

Telegraph on July 2, 9, and 16, 2009. The WRO received approximately two-hundred

and sixty-two (262) timely protests to the granting of the Application. By Order entered

on September 9, 2010 approximately one-hundred and fifty-three (153) Protestants

were dismissed as parties to the captioned matter for failure to timely submit the

required hearing fee pursuant to OSE rule 19.25.2.17 NMAC [now 19.25.2.10 (8)(0)

NMAC (2013)].

FINDINGS OF FACT

1. The State Engineer has jurisdiction of the parties and subject matter.

2. The jurisdiction of the State Engineer is invoked pursuant to Articles 2, 5 and 12

of Chapter 72 NMSA 1978.

3. The State Engineer declared the Sandia Underground Water Basin on November

16, 1966.

4. A Scheduling Order was entered on November 5,2010 wherein the issues to be

heard were identified as; Availability of water to satisfy the application, Whether

granting the application would result in impairment to existing water rights,

Whether granting the application would be detrimental to the public welfare of the

state, and Whether granting the application would be contrary to the conservation

of water within the state.

5. At the scheduling conference held on October 28, 2010, all of the Parties present

agreed that properly disclosed expert witnesses, whose areas of expertise are

similar, could converse freely with one another outside the presence of counsel

or pro 5e party, it being understood that said conversations were to be

considered informal and not generally admissible as evidence at hearing.
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6. Arguments made throughout the hearing, by the Protestants represented by New

Mexico Environmental Law Center, that interaction between the Applicant's

experts and the Water Rights Division's experts constitutes conspiracy or

collusion, are hereby specifically rejected.

7. At hearing on March 23, 2013, a Motion for Summary Judgment, filed by

Protestants represented by New Mexico Environmental Law Center on January

7, 2013 was denied by the Hearing Examiner. The argument that the State

Engineer has no authority to accept a phased pumping schedule was rejected.

8. Applicant Aquifer Science LLC is comprised of two entities: Vidler Water

Company and Campbell Corporation.

9. Vidler Water Company, Campbell Corporation and Aquifer Science LLC are all

private entities and none are a forty-year planning entity as defined by NMSA

1978, Section 72-1-9.

10. Aquifer Science was specifically formed to supply water to Campbell Corporation

for its development of the Campbell Ranch Master Plan Project, a residential

community with resort elements such as a golf course and hotel that consists of

four residential "villages" located in Bernalillo County, New Mexico.

11. The total number of dwelling units proposed to be developed within the four

"villages" is 3,990.

12. The Town of Edgewood annexed the area of "villages" 2, 3, and 4 and approved

a master plan as to that area.

13. "Village" 1 is in Bernalillo County, but not within the Town of Edgewood.

14. Existing wells within the Sandia Underground Water Basin produce from one or

more of several aquifers; primarily the Pennsylvanian Madera Group, the

Permian San Andres/Glorieta Formations, the upper portion of the Chinle Group,

and the Quaternary alluvium.

15. The Applicant applied for, and was granted, exploratory well permits for four

locations near the south central part of the Campbell Ranch property.

16. Two exploratory wells, S-2618 POD1 (also called ASE-1) and S-2618 POD3

(also called ASE-2) were drilled prior to hearing.

17. S-2618 POD1 (ASE-1) was drilled to a depth of 3,694 feet below land surface.
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18. S-2618 POD2 (ASE-2) was drilled to a depth of710 feet below land surface.

19. One operating assumption made by the Applicant at the inception of the

development project was that large quantities of potable water could be obtained

from wells drilled in the Pennsylvanian Madera Group aquifer on the Campbell

Ranch property.

20. Zonal testing of potential yield and water quality at S-2618 POD1 (ASE-1) found

that the Pennsylvanian Madera Group was not a productive zone.

21. S-2618 POD1 (ASE-1) was backfilled to a depth of 2,140 feet and screened the

Permian Abo Formation.

22. S-2618 POD2 (ASE-2) was screened across the Permian San Andres/Glorieta

Formations.

23. Jointly, the Permian San Andres/Glorieta Formations are considered the most

productive aquifer within the Sandia Underground Water Basin.

24. The experts for all Parties agreed that constructing a groundwater flow model of

the multiple aquifers within the Sandia Underground Water Basin is

extraordinarily difficult.

25. A groundwater flow model prepared by Daniel B. Stephens and Associates,

experts for the Applicant, to evaluate the instant Application was modified by the

expert for the WRD (modified DBSA model) to better reflect regional hydrologic

conditions.

26. The modified DBSA model is adequate for the evaluation of the instant

Application but would not necessarily be applicable to any other analyses.

27. Model runs, made with no new pumping, predict that significant drawdown in

existing wells (>50 feet) will occur within the next forty years within the Sandia

Underground Water Basin; especially shallow wells in the areas of Sandia Knolls,

Sandia Park, San Pedro Estates and the Village of Cedar Crest.

28. Some, but not all, of the wells predicted to be affected could be deepened or

replaced to regain supply.

29. Previous actions by the State Engineer have called into question the availability

of water for appropriation within the Sandia Underground Water Basin.
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30. On August 20, 1986 and again on August 10, 1987, following remand by the

district court, the State Engineer denied Application S-1065 et aI., filed by

Ameriwest Corporation, on the grounds that the Applicant had not shown that

unappropriated water was available in the Sandia Underground Water Basin.

31. On July 17,1987, the State Engineer denied Application S-1216 et aI., filed by

Ameriwest Corporation, on the grounds that the Applicant had not shown that

unappropriated water was available in the Sandia Underground Water Basin.

32. Application S-1065 et al. proposed to appropriate 900 afy of groundwater from

the Permian San Andres/Glorieta Formations at a point approximately one mile

from wells S-2618 POD1 (ASE-1) and S-2618 POD2 (ASE-2).

33. Application S-1216 et al. proposed to appropriate 200 afy of groundwater from

the Permian San Andres/Glorieta Formations at a point approximately one mile

from wells S-2618 POD1 (ASE-1) and S-2618 POD2 (ASE-2).

34. On March 31, 2004, the County of Bernalillo filed Application S-2361 to

appropriate 30 afy of groundwater from the Triassic Santa Rosa Sandstone and

the Permian San Andres/Glorieta Formations for domestic and irrigation

purposes at the Vista Grande Community Center, located at a point

approximately two miles from wells S-2618 POD1 (ASE-1) and S-2618 POD2

(ASE-2).

35. On August 16, 2005, the State Engineer denied Application S-2361 on the

grounds that granting the Application would cause impairment of and be

detrimental to existing water rights, and would be contrary to the conservation of

water within the State of New Mexico, and would be detrimental to the public

welfare of the state.

36. The previous actions of the State Engineer and the most recent modeling of the

groundwater within the Sandia Basin, described during the hearing for the instant

Application, make it reasonable to conclude that there is no unappropriated

groundwater available in the Sandia Underground Water Basin to satisfy the

Application.

37. The Application S-2618 should be denied.
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ORDER

THEREFORE, IT IS HEREBY ORDERED that Application No. S-2618, originally

filed on June 11, 2009, is denied.

Respectfully submitted,
Andrew B. Core
Hearing Examiner

I ACCEPT AND ADOPT THE REPORT AND RECOMMENDATION OF THE HEARING

EXAMINER THIS /;; tit DAY OF NOVEMBER, 2014.

sJit:H£t.f?-
NEW MEXICO STATE ENGINEER
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the forgoing Re.\'~.rt and Recommendation of the Hearing
Examiner was mailed to all parties of record this ~day of November, 2014. A complete
copy of the service list may be obtained at the OSE website, www.ose.state.nm.us.Click on the
"Help Me Find ...." menu, scroll down to "Hearing Information" then click on "Aquifer
Science, LLC Service List - HU No. 10-020". The service list will be updated as necessary.


