
 

 

SECOND JUDICIAL DISTRICT COUT 
STATE OF NEW MEXICO 
COUNTY OF BERNALILLO 
 
 No. D-202-CV-2014-07209 
 
AQUIFER SCIENCE, LLC, 
 
  Applicant-Appellant, 
v. 
 
SCOTT A. VERHINES, NEW MEXICO 
STATE ENGINEER, 
 
  Appellee, 
And 
 
COUNTY OF BERNALILLO, NEW 
MEXICO, et al., 
 

  Protestants-Appellees. 

APPLICANT-APPELLANT AQUIFER SCIENCE, LLC’S 
CLOSING ARGUMENT 

 
 In accordance with the Court’s directive at the close of the trial in this matter, Applicant-

Appellant Aquifer Science, LLC (“Aquifer Science” or “AS”) respectfully submits its written 

closing argument.   

I. Introduction  

 The ten-day trial in this case confirmed what Aquifer Science represented to the Court at 

the very beginning: Aquifer Science had the best, and at times the only, scientific and technical 

evidence regarding the evidentiary issues that are actually applicable to this specific case – i.e., the 

four statutory prerequisites for groundwater appropriations.  Aquifer Science’s witnesses 

established through testimony and exhibits that: (1) sufficient water is available in the Sandia Basin 

to satisfy the Application; (2) the proposed appropriation results in only minimal impacts which 
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will be mitigated by Aquifer Science; (3) the proposed appropriation is consistent with the 

conservation of water; and (4) the proposed appropriation is not detrimental to the public welfare.     

 In relation to the four evidentiary issues that govern the de novo appeal, Aquifer Science 

presented testimony and evidence regarding the well-drilling and testing activities it conducted to 

determine that there is a viable, dependable and sustainable water resource to support the Campbell 

Ranch Master Plan Project.  Aquifer Science presented testimony and evidence regarding the 

extensive analyses of the geology and hydrology of the Project area that were prepared to develop 

and calibrate its groundwater flow model, which is the only model existing that can run predictive 

simulations to evaluate potential impacts of the proposed appropriation on existing water rights.  

Aquifer Science also presented testimony and evidence regarding its technical analyses of the 

amount of water available to recharge the aquifer system of the Sandia Basin, and the analyses of 

impacts of the proposed appropriation on surface water rights (Rio Grande flow) and surface water 

sources (San Pedro Creek).      

 In contrast, Protestants Bernalillo County improperly attempts to raise immaterial land-use 

planning matters in what is undisputedly a water rights case.  Irrespective of whether Bernalillo 

County will eventually approve or deny any land use permitting requests regarding Village 1, the 

fact remains that Village 1 is a part of the Master Plan Project and the beneficial use is included in 

the requested appropriation.  Moreover, the proposed appropriation is not speculative because 

Village 1 may still be subject to land use approval.  Nor is the proposed appropriation speculative 

merely because the economic viability of the Project is not known with the 100% certainty that 

Protestants incorrectly intimate is required prior to obtaining a permit to appropriate.  But matters 

related to the land use development of Village 1, or indeed to the land use development of the 
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Master Plan Project, are not germane to the Court’s analysis of the evidentiary issues related to the 

statutory prerequisites for groundwater appropriations that are at issue in this case. 

 The Protestants’ focus on Village 1 is perhaps understandable given that none of the 

Protestants’ experts prepared any independent calculations or modeling to demonstrate that 

Aquifer Science’s calculations and modeling were flawed.  Instead, their experts offer only 

unsupported opinion testimony.   

II. Availability of Water 

 Aquifer Science conducted an extensive investigation to determine the availability of 

water.  Aquifer Science experts conducted both a step-test and a constant rate test, which are 

scientific studies that produce data that scientists use to determine if there is enough water for a 

proposed appropriation.  The results of the constant rate test of the aquifer from which Aquifer 

Science proposes to appropriate demonstrate that the San Andres-Glorieta aquifer is capable of 

consistently producing more than four times the amount of water that Aquifer Science is proposing 

to appropriate.  Neither Protestants’ experts Bandeen nor Davis presented the Court with testimony 

or evidence of an independent analysis that demonstrated the aquifer testing conducted by Aquifer 

Science was somehow faulty.  Neither Mr. Bandeen nor Mr. Davis offered a solution or technical 

interpretation of the aquifer tests that considers all the test data and refutes the test results.  Further, 

Mr. Bandeen’s calculations regarding what he described as “an average rate of decline” in water 

levels for ten USGS Survey Wells did not, for whatever reason, include the most recent 

measurements, which demonstrated a rise in water levels for at least two of the ten wells.         

The County presented two witnesses – Ms. Chudnoff and Mr. Rust – regarding the 

County’s monitoring activities in the Sandia Basin.  Ms. Chudnoff testified that Bernalillo County 

established a monitoring program to monitor the water levels of domestic wells in the Project area.  
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Ms. Chudnoff testified that all of the wells in the monitoring program are located in the Chinle 

Group aquifer or the shallow alluvium overlaying the Chinle Group aquifer, except there “may” 

be one that penetrated the top of the San Andres-Glorieta Formations.  Ms. Chudnoff created 

hydrographs for 75 of the wells in the monitoring program and noted there was a “general” decline 

in the water levels, but Ms. Chudnoff did not provide a specific calculation of declining water 

levels.   

Mr. Rust testified that he conducted a trend analysis using only two years of data for 82 of 

the wells in the program.  Ms. Chudnoff and Mr. Rust testified that there was an overall decline in 

water levels for these wells and they admitted that there are at least 1,000 wells in the Project area. 

Aquifer Science’s expert testified that there are, in fact, approximately 1,500 wells in the Project 

area.     

Ms. Chudnoff admitted that the domestic wells located in the Chinle Group aquifer were 

affecting each other – i.e., the domestic wells were pumping against each other, consequently 

causing water levels to decline.  Neither Ms. Chudnoff nor Mr. Rust provided any testimony 

whether, much less how, an appropriation from the San Andres-Glorieta aquifer would affect 

domestic wells in the Chinle Group aquifer.  In contrast, Aquifer Science presented testimony that 

included the actual physical measurements of water levels during the aquifer test demonstrated 

that pumping in the San Andres-Glorieta aquifer did not affect the water levels in the Chinle Group 

aquifer. 

III. Impact Analysis  

 Aquifer Science presented testimony and evidence regarding the comprehensive scientific 

analyses conducted by DBSA geologic and hydrogeologic experts to evaluate impacts of the 

Application. Mr. Blandford presented testimony and evidence regarding DBSA’s development and 
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calibration of a groundwater flow model that was used to evaluate the impacts of Aquifer Science’s 

proposed appropriation under the Application.  In this process, Mr. Blandford used well testing 

and monitoring data, as well as geologic and electromagnetic geophysical analyses/investigations, 

to construct and calibrate a groundwater flow model that represents the hydrogeologic system in 

the Sandia Basin.  The DBSA groundwater flow model was calibrated to existing water level data 

within the Sandia Basin by history matching and determining the trends in water levels over time, 

and the calibrated groundwater flow model was used to assess impacts of the proposed 

appropriation on existing groundwater rights and wells and surface water sources.   

 Applying the Morrison Guidelines 2006 drawdown allowances to the results of the 

predictive simulation, Mr. Blandford determined that 11 wells exceeded the Morrison drawdown 

allowances. These wells were further evaluated using the Guidelines factors for determining 

whether the impacts to those wells can be mitigated.  The groundwater flow model was also used 

to evaluate impacts of the proposed appropriation on San Pedro Creek flows – which were 

projected to be approximately 100 acre-feet/yr during a 40-year period. Separately, Mr. Blandford 

used the State Engineer’s Middle Rio Grande Model to evaluate impacts on Rio Grande flow – 

which were projected to be less than 1 acre-foot over 100 years. 

 The State Engineer evaluated the DBSA groundwater flow model and determined that the 

model, with some adjustments, is an acceptable and valid tool for assessing the potential impacts 

of the proposed appropriation.  In fact, Mr. Keyes, the Office of the State Engineer’s expert on 

groundwater models, testified that the model’s specific yield values are so conservative that the 

model overpredicts drawdown and, therefore, the model would predict more wells as affected by 

the proposed appropriation than in reality.  The State Engineer hydrology expert Keyes testified 

that Aquifer Science’s application and use of the Morrison Guidelines is appropriate in this case. 
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Mr. Keyes explained that the State Engineer applies the administrative drawdown allowances in 

every case where Morrison is being used and the allowance was appropriately applied by DBSA 

in this case for the well impact analysis.  Mr. Keyes also stated that a 10-foot administrative 

drawdown allowance, i.e, 10-foot over 40 years, was appropriately applied because the Sandia 

Basin area of the Application has thick geologic formations that allow deepening and replacement 

of Morrison impacted wells.  Additionally, Mr. Keyes reviewed Aquifer Science’s projected 

impacts on the Rio Grande and San Pedro Creek flows and concluded the projected impacts were 

reasonable, if not overstated, because of the conservative values used in the models. 

 In response to Aquifer Science’s technical evaluations using the groundwater flow model 

constructed for this case, Protestants’ experts fail to provide any alternative technical or scientific 

analyses or model to evaluate the impacts of the Application on groundwater and/or surface water 

rights. Importantly, Protestants: (1) never developed a calibrated groundwater flow model; (2) 

never modified or recalibrated Aquifer Science’s model to evaluate their own assumptions 

regarding impacts of the appropriation; (3) never prepared independent analyses and components 

of the Aquifer Science model, such as the watershed recharge model; and (4) never prepared a 

separate evaluation of the aquifer testing conducted by Aquifer Science consultants.  The Court 

should reject the Protestants’ experts’ testimony because that testimony is based on the Protestants’ 

experts providing only conclusory statements untethered to any independent original calculations 

or model runs.   

 Aquifer Science also provided testimony about Aquifer Science’s ability to implement 

mitigation measures that propose to: (1) replace/deepen Morrison impacted wells, (2) to retire 

water rights to address the very minor impact on the Rio Grande flow, and (3) to replenish San 

Pedro Creek. Protestants’ experts offer vague concerns about whether impacted wells can be 
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deepened is belied by the drilling of the new County wells which demonstrate wells can be 

deepened in the Chinle Group aquifer.  But these concerns highlight the differences between 

testimony and evidence presented by Aquifer Science and the State Engineer witnesses that are 

based on scientific calculations and modeling rather than the vague concerns voiced by the 

Protestants’ witnesses. 

 Aquifer Science presented evidence concerning its mitigation proposals that include: (1) 

replacement of Morrison impacted wells, (2) offsetting the depletion of Rio Grande flow through 

retirement of pre-1907 Rio Grande water rights, and (3) replenishing San Pedro Creek flow 

through the use of both groundwater and treated effluent. State Engineer witnesses Rappuhn and 

Peterson agree that these mitigation measures will satisfactorily mitigate the identified impacts of 

the proposed appropriation. 

IV. Conservation of Water and Public Welfare  

 Mr. Hurst testified that the water demand and use plan for the project exceeds the 

conservation goals set by Bernalillo County and the City of Albuquerque and is consistent with 

conservation of water within the state.  Put simply, this Project will use a lower water amount than 

the goal of the County.  Mr. Hurst’s water demand and supply analysis employs the best practices 

for the conservation of water, including use of the most efficient appliances and fixtures that are 

readily available, use of native vegetation, and reuse of water to meet exterior water demands.  

Further, Mr. Peterson, the State Engineer’s water rights administration witness, testified that he 

has reviewed Aquifer Science’s conservation proposals and concluded that the Application would 

not be contrary to conservation of water within the state. 

 Mr. Cooper testified that Aquifer Science’s proposed water uses are at the lower range of 

per capita water uses in areas adjacent to the Sandia Basin, which are described in the State 
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Engineer’s Conservation Guide for Public Utilities for rural self-supplied homes in Bernalillo, 

Santa Fe, and Torrance Counties. 

 Protestants contend that Aquifer Science’s plan to “put water on the ground” during the 

initial construction of the Project is contrary to conservation. In response to Protestants’ 

contention, Mr. Cooper explained Aquifer Science’s use of water for the Project’s initial 

construction activities, irrigation, and other site preparation uses is a beneficial use of water which 

is not contrary to water conservation in the state. Even the County witness McGregor conceded 

there is always some lead time required to build the infrastructure before reuse water becomes 

available and until that time, a project must use potable water for building the infrastructure and 

for the project water demands.       

 Mr. McGregor also expressed generalized concerns about the State Engineer not enforcing 

permit conditions that require use of the best technology for conserving water and the Town of 

Edgewood not enforcing water use requirements in its planning and zoning ordinances.  These 

concerns are based on speculation and are not supported by any evidence in this case. Aquifer 

Science will not have a successful project unless the conservation measures are honored; it is in 

Aquifer Science’s best interests to ensure that the conservation measures are implemented.    

 Aquifer Science representative Hartman testified that based on his 40-plus years of 

experience developing similar projects throughout the west and southwest, the Master Plan Project 

will provide: (1) substantial economic benefits in the form of increased tax base and fiscal growth; 

(2) recreational benefits like the golf course and the trail systems; and (3) ecological benefits in 

the form of maintenance of stream flows and a sizable open space area.  All of these benefits 

promote the public welfare of the State of New Mexico.  Further, Mr. Peterson testified that the 



 

9 
 

State of New Mexico has consistently determined that the beneficial uses of water proposed in the 

Application are not detrimental to the public welfare. 

 Protestants also complain about the use of treated effluent to maintain the streamflow of 

San Pedro Creek.  Yet, Mr. Peterson testified that the use of treated effluent to offset depletions to 

water sources is a common practice in New Mexico and is frequently used by municipalities to 

offset impacts resulting from their water uses.  It is important to remember that any discharge into 

the San Pedro Creek will require a discharge permit from the New Mexico Environment 

Department, meaning that no water may be discharged unless it meets or exceeds the Environment 

Department’s health and safety standards.   

 Aquifer Science provided the Court with testimony and evidence that the recharge rate 

estimated by the recharge model accounts for historical and potential future change in the recharge 

associated with global warming. Mr. Umstot conducted extensive analyses of the amount of water 

that is available to recharge the aquifer systems of the Sandia Basin.  Mr. Umstot, unlike 

Protestants’ witness Gutzler, prepared a site-specific scientific study of how much water was 

available to replenish the aquifer system from which Aquifer Science proposed to appropriate. Dr. 

Gutzler did not prepare any calculations related to the requested Application’s potential impact on 

existing water resources in the Sandia Basin, and he offered no evidence regarding impact of the 

proposed appropriation in the Sandia Basin. Protestants failed to provide this Court with any 

scientific, site-specific evidence that this particular Application is contrary to either conservation 

or public welfare.   

V. Conclusion 

 Aquifer Science has satisfied its evidentiary burden to show that water is available in the 

Sandia Basin for the requested appropriation, that the minimal identified impacts to existing water 
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rights can be mitigated by Aquifer Science’s proposed conditions of approval, that the Application 

is consistent with the conservation of water within the State, and that the Application is not 

detrimental to the public welfare of the State.  The Office of the State Engineer’s presentation of 

evidence further supports Aquifer Science’s showings.  Aquifer Science therefore requests that the 

Court grant the Application for the appropriation of 350 acre-feet/year for use at the Campbell 

Ranch Master Plan Project. 

      Respectfully submitted, 
 

HINKLE SHANOR LLP 
      

/s/ Jeffrey L. Fornaciari     
Jeffrey L. Fornaciari 
Julie A. Sakura 
218 Montezuma 
Santa Fe, NM 87501 
(505) 982-4554 
jfornaciar@hinklelawfirm.com 
jsakura@hinklelawfirm.com  
Attorneys for Aquifer Science, LLC 
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CERTIFICATE OF SERVICE 

I hereby certify that on May 21, 2018, I caused a true and correct copy of Applicant-
Appellant Aquifer Science, LLC’s Closing Argument to be filed electronically through the Court’s 
Electronic Filing System, causing parties and counsel of record to be served by electronic means 
as more fully reflected on the Notice of Electronic Filing, and also provided electronically via e-
mail to those parties/individuals who provided e-mail addresses: 

 
Parties Served via CM/ECF System: 
 
Jeffrey H. Albright, Esq. 
Bobbie Collins, Esq. 
Lewis Roca Rothgerber 
Christie LLP 
201 Third St., NW, Ste. 
1950 
Albuquerque, NM 87102 
jalbright@lrrc.com 
bcollines@lrrc.com 
cbond@lrrc.com 
mikgarcia@bernco.gov 
Attorneys for Bernalillo 
County 

Jonathan M. Block, Esq. 
Douglas Meiklejohn, Esq. 
Eric K. Jantz, Esq. 
Paul F. Hultin, Esq. 
The New Mexico 
Environmental Law Center 
1405 Luisa St., Suite 5 
Santa Fe, NM 87505 
jblock@nmelc.org 
dmeiklejohn@nmelc.org 
ejantz@nmelc.org 
paul@phultin.com 
Attorneys for Protestants- 
Appellants 

Chris Lindeen, Esq. 
Special Assistant Attorney 
General 
P.O. Box 25102 
Santa Fe, NM 87504-5102 
christopher.lindeen@state.nm.us 
renea.rodriguez@state.nm.us 
 
William D. Teel, Esq. 
P.O. Box 1289 
Corrales, NM 87104-1289 
wdteel@cybermesa.com 
Attorneys for New Mexico State 
Engineer 
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David & Nancy Benson 
dabenson@ieee.org 
 

Carolyn K. Bryan 
carolyn.k.bryan@gmail.com 
 

William & Dee Butler 
butlerbd44@q.com 

Michael Camp 
eastmtmike@gmail.com 
 

Joseph & Kathy Cooper 
jnkcooper@q.com 

Darielle Dexheimer 
ddex911@yahoo.com 

Curtis E. Johnson 
holacurt@gmail.com 
 

Mark Moll 
softedges@att.net 

Lorna and Paul Morrow 
lornapaul1@aol.com 

Mark Naylor & Dale Gunn 
dwgunn@aol.com 

Mark & Susan Pickering 
huntnwine@gmail.com 
 

Dan & Judith Richey 
drichey@q.com 

Janet Winchester Silbaugh 
silbaugh@swcp.com 

David Thompson 
dthomp@thuntek.net 

Rod D. Baker 
rdbaker@swcp.com 
 

Susan I. Giambattista 
sigfly52@gmail.com 

Clifford and Gayle Morris 
nmmaddog1@yahoo.com 

Tina M. Nenoff 
tmnenof@gmail.com 
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Jack & Erin O’Neil 
ejoneil@zianet.com 
 

Saul Barry Wax 
sabawa1@gmail.com 

Jo Elise Tabacchi 
jetabacchi@gmail.com 

Russell & Charlotte Abbink 
reacra@aol.com 
 

Theodore Lambert 
tj@tjlambert.net 
 

 

 
 
 
      /s/ Jeffrey L. Fornaciari   
      Jeffrey L. Fornaciari 
 
 
 


