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SECOND JUDICIAL DISTRICT COURT
STATE OF NEW MEXICO
COUNTY OF BERNALILLO

AQUIFER SCIENCE, LLC,

Applicant-Appellant,

SCOTT A. VERHINES, NEW MEXICO
STATE ENGINEER,

Appellee, No. D-202-CV-2014-07209

and

COUNTY OF BERNALILLO, NEW MEXICO,
et al.,

Protestants-Appellees.

PROTESTANT BERNALILLO COUNTY’S
CLOSING ARGUMENT

COMES NOW Protestant County of Bernalillo (“County”) by and through its counsel of

record, Lewis Roca Rothgerber Christie LLP (Jeffrey H. Albright and Bobbie J. Collins), and

hereby respectfully requests the Court to deny Applicant-Appellant Aquifer Science, LLC’s

(“Aquifer Science”) Application No. S-02618 (“Application”), and for its closing argument,

states as follows:

Introduction

Bernalillo County’s status as a political subdivision of the state, a public governmental

entity, and key local steward to natural resources located within county limits necessitated

intervention in protest of Aquifer Science’s Application. Now having participated in a two week

trial in this de novo appeal, Bernalillo County’s resolve to protect scarce water resources is more
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fervent. Unlike the County, Aquifer Science is not a 40 year planning entity, and therefore

should not be afforded any of the rights or privileges of a 40 year planning entity in this matter.

The County’s concerns remain stronger than ever that the groundwater model prepared

by Daniel B. Stephens & Associates (“DBS&A”) is flawed at its core, making a determination of

water availability in the Sandia Basin speculative at best by artificially introducing geophysical

faults into its model that have not been tested for proof of existence by use of an actual

monitoring well on both sides of the faults. As a result, there is no reliable evidence presented

(or available) to show there is sufficient water in the Sandia Basin for the requested

appropriation—especially given the OSE and Aquifer Science acknowledged impairment to

existing wells and water rights.

Additionally, there was no evidence presented that granting the appropriation request is

in furtherance of the conservation of water and the public welfare of the State of New Mexico.

Instead, Aquifer Science’s actual pump tests from ASE-2 demonstrate that the requested

appropriation will deplete San Pedro Creek, and will require treated effluent to be run through

the Creek. Our children and grandchildren will no longer be able to play in the creek without

fear of the effects of treated effluent. Furthermore, water conservation elements proposed as part

of Aquifer Science witness Hurst’s water plan cannot be enforced under Aquifer Science’s

proposed conditions.

Notwithstanding the aforementioned deficiencies, even assuming the Court finds the

statutory requirements for approval of a new groundwater appropriation are met, Aquifer

Science’s proposed permit conditions are severely lacking in any ability to comply with the

representations made to the Town of Edgewood, to the Office of the State Engineer (“OSE”), or

this Court. At minimum, Aquifer Science should be held to its representations legally through

stringent permit conditions which will conservatively appropriate water based on a zero impact
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analysis until the geophysical faults can be physically tested through the use of well-placed

monitoring wells.

I. JURISDICTIONAL ISSUES

Given the ongoing challenges to Bernalillo County’s participation in this matter, and

jurisdictional enforcement concerns, it seems only appropriate to address some of the

jurisdiction-related issues brought on by this litigation. Some of these issues were raised through

false, baseless testimony, while other issues raise practical effects with enforcing representations

made by Aquifer Science.

A. Village 1 Land Use Planning Must Be Controlled by Bernalillo County.

One reason for the complexity of this litigation is that the Master Plan as approved by the

Town of Edgewood does not include Village 1. Instead, Village 1 remains part of Bernalillo

County and no land use planning has been approved for this portion of the Campbell Ranch

development. Perhaps in part due to Aquifer Science’s lack of due diligence on this project,

Aquifer Science’s counsel Steve Hartman did not even learn that Village 1 had not been annexed

to the Town of Edgewood until the middle of the OSE hearing. It appears now, years later,

Aquifer Science continues to be confused about the jurisdictional aspects of the project.

1.1 For instance, Steve Hartman testified that currently Village 1 of the Master Plan is

under the jurisdiction of the Town of Edgewood. Stephen Hartman, March 5, 2018 TR: 145:24-

146:11, 159:7-19 (“I believe to the degree that the entirety of the master plan includes Villages 1,

2, 3, and 4, the Town of Edgewood has jurisdiction over each of those villages from a planning

perspective. Now…that may change at such time as there is an application to Bernalillo County

for approval of something in Village 1 that comports with the master plan characteristics.”).

Extending this theory, Hartman’s testimony effectively would allow any master plan in another

jurisdiction to be developed and enforced without having the necessary authority for doing so in
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another jurisdiction. This testimony stands in stark contrast to New Mexico’s annexation

statutes, the extraterritorial authority of governmental entities, and the recorded approved Master

Plan by the Town of Edgewood which does not reflect annexation or land use approvals for

Village 1 (Ex. BC 6). Because Village 1 has never been annexed to the Town of Edgewood,

Bernalillo County can be the only local government with authority over land use planning in

Village 1—regardless of whether there is any application before Bernalillo County for land use

approvals in Village 1.

B. Approval of the Application will affect land use generally in Bernalillo County,
including the potential development of Village 1.

Steve Hartman’s confusion of jurisdictional aspects of land use planning in Village 1 also

serve to highlight why Bernalillo County has been involved as a steward of water resources in

this matter. Regardless of whether the Court approves the Application, the County will continue

to have an ongoing interest in accessing water located in the Sandia Basin. In order to continue

to plan for land uses located in Bernalillo County which may tap into the Sandia Basin as a water

resource (including any potential developer of Village 1), the County must litigate cases like this

to ensure an accurate model is used to determine availability of water in the Sandia Basin in part

because future appropriation applications may rely upon the use of the model in this case as

future precedent. In short, this Court’s decision will have ripple effects upon groundwater

appropriation requests in the Sandia Basin for generations of Bernalillo County citizens to come.

And in the meantime, Bernalillo County will continue expanding the data collected through

public participation in the groundwater monitoring program and through designated monitoring

wells drilled by the County.

C. There are severe inconsistencies between Appendix E (the Water Supply Plan) of the
Master Plan and the proposed water plan presented in the trial which call into question
the representations of Aquifer Science.
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It is unusual that it appears Appendix E (the Water Supply Plan) to the Master Plan was

never provided to the Town of Edgewood during approval processes for the Master Plan since a

record of this document did not exist in the Town of Edgewood files. Instead, the Appendix E

offered at trial (Ex. BC 13A) was provided during discovery in this matter by Campbell Ranch

and was believed (but not certified in fact) to be the Appendix E submitted to the Town of

Edgewood. If we assume Ex. BC 13A was Campbell Ranch’s proposed water plan, there are

significant inconsistencies between it and the water plan proposed by Aquifer Science during

trial.

For example, Appendix E anticipates the use of both individual wells and septic systems.

This is significant because the use of these systems will have an impact upon the reuse budget

proposed by Aquifer Science. In short, the less reuse available, the more appropriated water will

have to be used to water the proposed golf course. And while Stephen Hartman testified Aquifer

Science’s proposed water plan and the Campbell Ranch development will not use any individual

wells and septic systems, this clearly is contrary to the plain language of Appendix E, and these

representations are not accounted for in Aquifer Science’s proposed permit conditions. The only

way to hold Aquifer Science to these oral representations is to require permit conditions to

ensure the Court’s vis-à-vis the OSE’s ability to enforce permit conditions consistent with these

representations—either a total ban on the use of individual wells and septic systems in the

development, or a reduction of the allocation to account for the separate use of water from these

systems. Absent this type of enforcement condition, third parties, like Bernalillo County or the

Town of Edgewood, will be unable to ensure the representations made to the Court in this matter

as inducement to receive the requested appropriation are being carried out.

The water demand attributable to Village 1, as a gross calculated water use, is 120.8 acre-

feet per annum and provides a calculated return treated effluent of 102.4 acre feet. In short,
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Village 1 accounts for 1/3 of the requested appropriation and 1/4 of the necessary re-use for the

project. However, even though the proposed (amended) place of use of the requested

appropriation is throughout the four Villages, it is clear under the proposed water plan budget

introduced at trial (Ex. AS 12) that Village 1 will only be serviced by water from permit E-

4854(D) since it will be developed last in time. Assuming this is the case, the Court should

impose a restriction that none of the requested appropriation be used in service of Village 1. And

as a related issue, because full development is dependent upon the build out of Village 1, and

land use planning for Village 1 has not been approved by Bernalillo County, Aquifer Science

should be required to at least apply for land use planning within a short period of time of

approval of the Application.

D. Town of Edgewood Ordinances will not enforce the proposed water budget plan.

The law often requires actions—not just words. However, performance requirements are

often easier to ensure compliance with than mere representations and promises of performance.

While Bernalillo County may be able to control and enforce some limited aspects of the

proposed water plan through its ordinances over which it has jurisdictional authority in Village 1,

ordinances applicable to the Master Plan in Edgewood are entirely inadequate to protect the

broader public welfare of the state as mandated by NMSA § 72-5-6. In short, the Edgewood

ordinances do not ensure that “the highest and best technology” for water conservation will be

implemented without further conditioning of the permit to that effect; Edgewood’s conservation-

oriented ordinance is merely a landscape ordinance with the minimal requirement to use

xeriscaping principals. Compare Ex. BC 14(H) (Bernalillo County Water Conservation

Ordinance, Chapter 30, Article 7). Again, the representations at trial that septic systems and

individual wells will not be used is a matter outside the enforcement of Edgewood, and must be
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controlled through permit conditions to correct this jurisdictional deficiency which implicates

water availability for Bernalillo County land.

II. AVAILABILITY OF WATER

A. Aquifer Science has the burden of proof to establish the availability of water.

It is well settled law that Aquifer Science has the burden of proof to establish the

availability of water for the requested appropriation. None of the other parties have any burden

to provide an alternative model. Moreover, just because the model proffered by Aquifer Science

has been relied upon by the Office of the State Engineer, does not mean it is a “next best

alternative” model. The stakes are too high when using an inaccurate and broken ruler (model)

will never render “best guess” measurements if the item being measured (water) is irreplaceable.

B. The Aquifer Science model is flawed and unreliable.

The County fully supports and incorporates by reference the arguments and positions of

NMELC and protestants on the faults of the groundwater flow model developed for Aquifer

Science by DBS&A. In particular, the County emphasizes that the model cannot be fully

calibrated to measure the availability of water in the Sandia basin where the lack of presence of

monitoring wells on both sides of the en echelon and geophysical faults cannot “test” the

reliability of the model in the southeastern and southwestern boundary areas; these faults are

necessary in the model to act as barriers to flow of water outside of the basin/model domain.

Unfortunately the County’s monitoring program does not extend to the southeastern and

southwestern corners of the model domain, and the lack of monitoring wells leaves open the

possibility that the model has artificially constructed faults where none actually exist. Dan

McGregor testified “Because of that, the only way to see if re--if nature is going to behave as the

model says it must[, the only way to see] is to do long-term monitoring….We can assume

whatever fault boundaries seem to – will make the model work or calibrate; but, ultimately, it’s
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the real data that tells us what’s going on.” Dan McGregor, March 12, 2018, TR 95:5-96:1. In

thinking of the Basin as a metaphorical bathtub, there exists the possibility that one side of the

bath tub was computed in a location where the physical reality does not match. The attempt to

reverse-engineer water levels in the Sandia Basin are meaningless if the fault imposed does not,

in fact, exist. This issue could easily be resolved by a requirement to install a monitoring well to

“test” this fault and re-calibration of the model based upon test results.

Additionally, the County’s groundwater monitoring program expert, Sara Chudnoff,

noted the water levels used by Aquifer Science for calibration of the model were often inaccurate

measurements of water levels from well drilling logs at the OSE. So, even if the trends

measured by the model are accurate by showing water levels declining overall (including the

Wheatfield well), the Morrison impairment calculations were based upon the well drilling log

data with significant differences in the beginning water table level, thus neglecting to account for

a possible earlier depletion of overall water table levels in the Basin within the period of the

pumping schedule.

The County remains concerned that even if the Court approves the appropriation, the

extent of the ruling will extend beyond this case. If the model is validated through an approved

appropriation, it can be used as a future standard for modeling in the Sandia Basin as a matter of

OSE practices. This would force the County (and other similarly situated protestants) to

continue to litigate the model deficiencies over and over again. A simple requirement for

groundwater monitoring and wells to test the en echelon and geophysical faults would go a long

way towards proving up the model in the future for what is effectively a “model of first

impression”—in addition to the primary concern that it will validate pumping water for this

appropriation and limit the potential for impacted wells from pumping.

C. Pumping from wells designated as ASE-3 and ASE-4 should be prohibited.
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Aquifer Science never ran any models of test pumping at the locations for wells

designated as ASE-3 and ASE-4 under the applications and thus there’s no model evidence nor

any other evidence in the record showing the impact of pumping for these wells. All parties

acknowledge that there was a significant delay in the recovery time of the water level after

pumping at ASE-2, so we can hardly begin to guess what long-term impacts there may be from

pumping at the other well locations. Additionally, given that the original Application was for

1,500 acre feet of water per annum, and the amended Application is now for only 350 acre feet

of water per annum, there should be a natural corresponding limitation on the number of

pumping sites allowed for the permit. The natural restriction would be to limit the pumping

sites to those wells whose test pumping data was collected and used as part of the model—ASE-

1 and ASE-2. Therefore, if the Court is inclined to grant any portion of the Application, it

should restrict the permit to using ASE-1 and ASE-2 pump sites only and not the other two well

locations that are several thousand feet away and have not been included in the modeling. .

III. IMPAIRMENT

A. The San-Andreas-Glorietta aquifer (“SAG”) is not a thick alluvial aquifer.

Interpretation of the Morrison Guidelines first stems from an understanding of the

geophysical qualities of the San Andreas-Glorietta (“SAG”). We heard testimony from Keyes

that the SAG is not a thick alluvial basin. Instead, the SAG is so complex of an aquifer that even

Keyes admitted some wells next to each other have different drawdowns and declines.

Consequently, the Court must utilize provisions of the Morrison criteria used for thin alluvial

aquifers which account for these geophysical qualities. For these types of aquifers, an allowable

40-year drawdown of two feet is allowed. Compare this to the ten foot drawdown allowance

allowed for “basins with thick alluvial aquifers, such as Middle Rio Grande Basin (MRGB)”

under the Morrison guidelines used to calculate the drawdown allowances in the model.
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By way of further analysis, the Morrison Guidelines allow a four foot drawdown in the

Estancia Basin, a critical management area. Keyes testified drawdowns in the Estancia Basin

were at a rate of 1.5 feet per year—very similar to the actual observed rate of drawdown of wells

experienced by wells in the Bernalillo County monitoring program. While the Sandia Basin has

not been closed like the Estancia basin, it is clear reason for concern that the rate of drawdown in

both basins are similar, especially where approving the Application amounts to a 175 percent

increase in pumping in the Sandia Basin and because the SAG is not a “thick alluvial aquifer”.

B. “Impairment” as defined by the Morrison Guidelines is stricter than the definition
employed by Aquifer Science and the OSE in this matter.

NMSA 72-12-3(E) restricts the state engineer from granting groundwater appropriation

requests if the proposed appropriation would impair existing water rights from the source.

Peterson even admitted the OSE is not allowed to issue a permit where there is impairment to

existing water rights. Relying upon Morrison Guidelines for non-alluvial basins, we see that the

Court must use less than a 10 foot contour for evaluation impaired water rights resulting from

any grant of the Application. So while Aquifer Science’s model reflected impact to a total of 12

wells, Paul Davis testified there could be as many as 100 impaired wells had the appropriate

measurements been taken. In any event, regardless of whether there are 2, 12, or 100 wells

identified as impacted, the plain language of NMSA § 72-12-3(E) prohibits impairment in any

amount. And while under the model analysis it is clear that the appropriation will be drilled from

the SAG, all parties in the proceeding recognize that there is also a corresponding impact to

wells located in the Chinle. Thus, impairment is not limited to just one aquifer.

Aquifer Science and/or the OSE appear to take the position that the identified impaired

wells are only domestic wells, and not equivalent to vested water rights. Under Bounds v. State

Ex Rel. D’Antonio, 2013-NMSC-037, 306 P.3d 457, domestic wells are required to be
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“administered” alongside any other water right: “Without specific facts supporting an as-applied

challenge, we must assume that domestic wells will be administered as the permits themselves

are written: “subject to curtailment by priority administration.” 19.27.5.13(B)(11) NMAC.” Id.

at ¶37. The Court stated “We will not question the wisdom, policy, or justness of a statute…” Id.

at ¶11 (quoting State ex rel. Office of State Eng’r v. Lewis, 2007-NMCA-008, ¶37, 141 N.M. 1,

150 P.3d 375). So as a matter of logic, “administration” of water rights includes an analysis of

impairment to such rights, so under Bounds, domestic wells have the same right to be free from

impairment as vested water rights. See id. Further emphasizing this point, the Court stated, “We

equally urge the State Engineer to fulfill its superintending responsibility by applying priority

administration for the protection of senior water users.” Id. at ¶46.

C. Aquifer Science and the OSE failed to conduct a “zero impact analysis.”

The County finds it highly unusual and very suspect that Aquifer Science and the OSE

presented no evidence of a “zero impact analysis” which would have shown the required

appropriation request in which no impact to any wells is detected. Had this measurement been

taken, the Court could have had more data available to make a conservative opinion on the

potential impacts of granting the water appropriation. Simple logic implies a true zero impact

analysis would be for an appropriation of less than 350 acre feet. Instead, the State Engineer has

taken the position that the impairment anticipated for the 12 wells and additional six wells with

accelerated drawdown can be mitigated—without any measure to show this amount of

impairment is acceptable compared to a true zero impact analysis. In undertaking this

“evaluation” of the Application, the State Engineer has acted in an “outcome-determinative”

manner by allowing Aquifer Science to use water from Permit E-4854(D) to offset the total

water demand of 717 acre feet, and then simply allowing the resulting impairment and mitigation

efforts as acceptable. This conduct is the very definition of arbitrary and capricious behavior
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especially considering a zero impact analysis was done previously for the 717 acre feet

appropriation request for the OSE hearing. And in any event, given the failure to use any

measure to determine the allowable impairment and corresponding mitigation is not allowed as a

matter of the plain language of NMSA § 72-12-3(E) restricting impairment of any kind.

D. Well deepening or replacement is insufficient mitigation, and not allowed by the plain
language of NMSA § 72-12-3(E).

Aquifer Science’s offer to replace or deepen impacted wells is illusory or cursory at best.

Hartman testified the wells identified as having impairment due to pumping will be replaced or

deepened within five years of when the permit is granted. However, this promise does not

account for the fact the pumping schedule is over a period of 28 years, and the significant

unknown impacts from pumping over this time given the long recovery shown after ASE-2 test

pumping.

Although Aquifer Science has identified well deepening or replacement as a method to

mitigate impairment to wells identified by the model, previous cases like the Alamogordo case

(OSE Hearing No. 02-035) do not serve to establish precedent for these options in this case. In

Alamogordo, the parties reached a consent stipulation for the replacement/deepening of wells—

the parties whose wells were to be deepened or replaced consented to this remedy. Here,

however, not all of the parties whose wells have been identified for mitigation efforts are not

protestants in this matter, and there was no evidence presented at trial that any of those well

owners consent to deepening or replacement of their wells. In short, if the Court makes a finding

well deepening or replacement is an appropriate mitigation effort for impaired wells, it will be

creating new law in contradiction to the plain language of NMSA §72-12-3(E). Had the

legislature intended for mitigation efforts to offset any identified impairment, it would have so

stated in the statute. While well deepening or replacement might be acceptable in a settlement or
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stipulated proceeding, those methods are not appropriate remedies in a contested de novo

proceeding.

E. Aquifer Science’s proposed permit conditions fail to satisfy well monitoring
requirements.

Finally, while Aquifer Science has proposed a remediation plan to address impaired wells

identified by the groundwater model, Aquifer Science’s proposed permit conditions fail to offer a

groundwater monitoring plan. The absence of this proposal is significant for a variety of

reasons. First, it appears to show a concern the groundwater model may be unable to be “tested”

in reality by further groundwater monitoring. If Aquifer Science were so sure its model was

accurate, groundwater monitoring would back up the computer science. Second, the Morrison

Guidelines recommend several factors to influence decision-making including “Potential to

condition approval upon the acceptance of a groundwater monitoring and remediation plan.”

Morrison Guidelines at 5. Instead of proposing the use of both monitoring and remediating,

Aquifer Science has proposed only the less-risky option of remediation. This is a particular

concern given the significant amount of the appropriation compared to existing appropriations in

the Sandia Basin, the complexity of the basin, and the first use of this groundwater model.

Aquifer Science should be required to implement or participate in a groundwater monitoring

program in order to be conservative in the grant of any potential appropriation.

IV. PUBLIC WELFARE

A. Bernalillo County’s approval and participation in the middle Rio Grande Regional
Water Plan emphasizes the dire need for conservation of water as part of its statement
of public welfare.

As County Natural resources Services Manager, Dan McGregor, testified, the County has

approved and participated in the development of the Middle Rio Grande Regional Water Plan

(“MRGRWP”). The MRGRWP emphasizes “Considerations in achieving a balanced plan of
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action should include…and a moratorium on new authorizations of consumptive use.” See Ex.

BC(M) at 22 (§ 10.1.2 Urgent Shortfall Reality). Conservation activities also promoted include

promoting requirements for xeriscaping, use of low flow appliances, reuse practices, use of

treated effluence, and a reduction in the growth rate of water use in parks and golf courses. Id. at

22-24.

B. Groundwater levels in the Sandia Basin are already significantly declining.

Protestant-Appellees have identified significant and numerous negative impacts to the

public welfare of the State of New Mexico if the Application is approved. As part of the

County’s stewardship of water, it oversees a groundwater monitoring program in the East

Mountains. The Court heard the testimonies of Sara Chudnoff and Phillip Rust establishing that

results of groundwater monitoring over the past eight years have shown a general decline of

close to two feet per year. This significant drop in water levels is a matter of significant concern

in and of itself—let alone throwing on top of that the requested appropriation. Given the flaws in

the model, granting the appropriation as is will accelerate the drawdown of many wells—let

alone the adverse effects of any droughts which may occur in the future of the East Mountains.

C. Aquifer Science’s proposed conditions fail to address a groundwater monitoring
requirement to detect and test further well impairment affecting the public welfare
throughout the Sandia Basin after pumping commences.

The proposed conditions also stand in the face of the public welfare as there is no on-

going monitoring required as part of the model implementation testing once pumping

commences. Instead, it is in the interest of the public for the Court to impose permit conditions

which will test and verify the real-time impacts of the pumping (through ongoing reporting and

calibration of the model). The Court could also require a zero-impact analysis test prior to any

appropriation being granted, at least until the model has been validated by real-world pumping
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over extended periods of time and additional monitoring well(s) on either side of newly modeled

faults..

D. Granting the appropriation will impair stream flows and enjoyment of San Pedro
Creek.

One of the most visible instances of impact relates to the impairment of natural spring

water flowing in San Pedro Creek. Test pumping of ASE-2 had an immediate effect on the

stream flow in a riparian area which constitutes a form of impairment in violation of NMSA §72-

12-3(E) or at a minimum adversely impacts the public welfare. The use of effluent to replenish

the spring depletion is not consistent with protection of the public welfare. Even if the New

Mexico Environmental Department approves a permit for use of effluent in the creek, the use of

effluent in the creek may deter use of the creek by the public for bathing, a broad array of

recreational purposes, and may potentially create issues for wildlife use of the stream for water.

Animals can’t defend themselves. San Pedro Creek is subject to a state designated conservation

easement.

V. CONSERVATION

A. Development of the proposed Master Plan is in reverse order when compared to best
conservation practices.

In order to receive an appropriation, Aquifer Science must establish beneficial use of the

water. N.M. Const. Art. XVI, § 3; See also NMSA § 72-12-2. Beneficial use is the means,

measure, and limit, of any appropriation. However, it is also a best conservation practice to

utilize reuse as it becomes available.

Given the pumping schedule proposed by Hurst (Ex. AS 12), we can see that although a

beneficial use for water is established in the early years of development of the project through

construction of the first 9 holes of a recreational golf course, there is a significant delay in the

use of reuse water for watering of the golf course. We also heard the testimony of Dan
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McGregor who stated the total reuse demand for the golf course and stream depletion cannot be

met until full buildout (including Village 1), and that until such time as development is sufficient

to fully supply reuse water, the golf course and stream replenishment will be largely dependent

on pumped groundwater.

Putting together the law and the proposed phased pumping, the Court is presented with

the quandary of whether to approve an Application which establishes a beneficial use, yet for a

significant period of time such beneficial use is not consistent with best conservation practices.

This question emphasizes the business motivations of Aquifer Science and Campbell ranch to

develop a project even if the cost of doing so is the waste of natural water used for a golf course.

Instead, the Court could consider requiring a pumping schedule which limits development of the

golf course to those times in which reuse water is available for construction and ongoing

maintenance. Similarly, while the Court may determine the construction of the first 9 holes of the

golf course is reasonable to drive residential development necessary for reuse, the scheduling of

the development of the second 9 holes not being tied to reuse availability cannot possibly be said

to be a best conservation practice.

B. The water use assumptions by Hurst cannot be enforced by the Court or the OSE under
Aquifer Science’s proposed conditions.

Since the Campbell Ranch Plan proposed is for a residential development, the Court

might have considered the possibility of a developer to impose water conservation restrictions on

the development to covenants, conditions, and restrictions recorded of record. And while this

may eventually be an option for the developer, neither the Court, the OSE, nor any other party

other than a party residing within the development will be able to enforce restrictions granted

under recorded covenants.
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As a second example of the enforcement related issues with the Application, the County’s

Natural Resources Services Manager, Dan McGregor, explained the use of low-flush flush toilets

assumed by Hurst cannot be enforced by the Town of Edgewood ordinances. Because the Town

of Edgewood conservation ordinance is limited to xeriscaping, the developer of the Master Plain

could choose to use non-low-flush toilets instead, resulting in a discrepancy of 10 acre feet of

water. Id.

Similarly, although the OSE requires highest and best technology for water conservation,

the OSE can’t review individual building permit applications to ensure highest and best

technology is used—that responsibility lies upon the enforcement of water conservation

ordinances by local entities. These enforcement mechanisms for appliances in particular are

non-existent in Edgewood. The cost of the lack of an enforcement ordinance to this effect in

Edgewood will be paid for by Bernalillo county.

Perhaps the easiest way to address these enforcement concerns for such a large

development in a complex basin with declining water levels, the Court could instead require as a

permit condition the use of a per capita cap on access to the appropriated water to ensure Aquifer

Science and the developer actually use the highest and best technology in order to meet public

demand for water in the development. This proposed condition will merely hold Aquifer

Science to implement the necessary technology to ensure the representations made to this court

as assumptions for the water budget are met and could use Hurst’s per capita calculation was 47

gallons per capita per day (inclusive of reuse water).

VI. PROPOSED CONDITIONS

The Court’s de novo review necessitates the Court to act as a steward of the public’s

water and determine any permit conditions associated with approval of the appropriation request.

By extension of this logic, the Court also acts as a steward of the local public welfare as



18

expressed in the County’s ordinances and water policy given that the County is a political

subdivision of the state.

The Morrison 2006 Guidelines mention decision factors to consider including approval of

the Application for less than the requested diversion to maintain water level declines within

allowable limits, and conditional approval upon acceptance of a groundwater monitoring

program. However, because of the failure to conduct a zero impact analysis and the statutory

requirement for no impairment, Aquifer Science should be ordered to cause the model to be run

for a zero-impact analysis based on a four (4) foot drawdown analysis, and should further be

ordered to provide notice to the Court of the amount of appropriation satisfying a zero impact

analysis. If the Court determines that there is some merit justifying approval of the Aquifer

Science Application then, the Court could grant the requested appropriation based upon this

analysis until further model-related proposed conditions below can be fulfilled.

In furtherance of its obligations as a public steward and custodian of the public trust,

Bernalillo County recommends the following proposed conditions if the Court accepts the model

with its flaws and is inclined to approve the Application. These conditions are intended to serve

multiple purposes including, ongoing testing of the model, and conditions necessary to enforce

the representations of Aquifer Science in the trial—particularly those which contradict the

Master Plan documents and could not otherwise be enforced by the Court, the OSE, or Bernalillo

County.

A. Model-related conditions: In order to test the faults, data, and calibration imposed by Aquifer

Science in the development of the model:

1. Aquifer Science should be required to install monitoring wells to test fault

boundaries of the geophysical fault (running along the central axis) and en

echelon fault (running East-West) affecting both the southeast and southwest
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corners of the model domain. Analysis from the wells should be provided to the

OSE with all available data pertaining to the properties of the faults as well as and

pump testing across the fault boundary to determine hydraulic properties of those

imposed faults. The monitoring well data should be used to re-run and re-

calibrate the model every 2 years with updated data from Bernalillo County and

USGS wells, and disclosure to the OSE. If the monitoring well data supports the

inclusion of the faults after the first 2 years of data and the impairment related

conditions below are satisfied, Aquifer Science may request reconsideration of the

appropriation up to the 350 afy requested in this proceeding.

2. Applicant will develop a water level monitoring and evaluation plan that shall

include monitoring in the San Andreas Glorieta, the Abo, the Aqua Zarca, and in

the zone of existing domestic well pumping. Applicant will use such data to

evaluate impact from pumping on a two- year basis and will provide such reports

and reevaluation of impaired wells to the OSE.

3. Applicant must provide a comparison of the recorded OSE water levels from the

time of well filing to the projected model water levels for all wells within the 4-

foot contour. If the projected water level is within 10 percent of the recorded

water level, the projected water level may be used. If the difference is greater

than 10 percent, the water level resulting in the greater impact to the subject well

will be used as the basis for determining impairment per the Morrison Guideline

criteria.

B. Impairment-related conditions: Bernalillo County reiterates its position NMSA § 72-12-

3(E) does not allow for well replacement or deepening since impairment of any kind is

not permitted. However, alternatively, in order to limit the impairment of wells identified
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through the modeling and if the monitoring well data supports the inclusion of the

geologic faults after the first 2 years of data, the Court could choose to act as a steward of

local public welfare by ordering the following actions to occur:

1. Prior to diversion of any water in excess of the amount allowed from the zero

impact analysis, Applicant shall reevaluate the list of potentially impaired wells

according to the Morrison 2006 Guidelines for all wells within an area incurring

more than four feet of drawdown over 40 years due to Applicant-proposed

pumping. The analysis shall include using updated location data and a full 40-

year pumping schedule (rather than a phased 40 year schedule) using the WRD

model using fully conservative storage coefficients and specific yield and using

both the 70 percent water column and 20 foot remaining criteria.

2. Additionally, Applicant shall also evaluate impairment using Applicant’s

database, but shall assume that water levels have regionally experienced a 10 foot

decline from the time of well filing for all wells permitted prior to 2005, and shall

assume that wells are 10 feet shallower than reported on well logs of record to

account for wells that are completed below the producing zone. Alternately,

Applicant shall provide a well record, well record analysis, and shall update water

levels based on historic trends for all wells. The list of wells for replacement shall

consist of the combination of such analysis.

3. Applicant must provide a comparison of the recorded OSE water levels from the

time of well filing to the projected model water levels for all wells within the 4-

foot contour. If the projected water level is within 10 percent of the recorded

water level, the projected water level may be used. If the difference is greater

than 10 percent, the water level resulting in the greater impact to the subject well
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will be used as the basis for determining impairment per the Morrison Guideline

criteria.

4. Based on the findings resulting from the above three actions, and assuming the

identification of impaired wells does not exceed the number of impaired wells

identified in this proceeding, the Court may allow appropriation up to 350 acre

feet with the following conditions:

i. Applicant will develop a phased well replacement schedule for all

identified impaired wells and shall provide financial assurance consistent

with such a schedule prior to use of any new appropriated amount.

ii. Impaired wells shall be replaced within five years of grant of the permit

upon request from the well owner.

C. Enforcement conditions: In order to ensure the assumptions proposed by Hurst’s water plan

are, in fact, carried out and enforceable, and control over representations made in the Master

Plan:

1. At five year intervals, consistent with extensions of time for Proof of Beneficial

Use, Applicant must demonstrate that the average water use is no more than the

water demand calculation of 47 gpcd (per Hurst’s assumptions) presented in

support of the Application and establish per capita use of the water as part of

establishing the right to additional appropriated water.

2. If any individual or entity installs a domestic well in the Master Plan area, the

permit appropriation will be reduced by the amount appropriated from the

domestic well.
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3. For any septic systems utilized where water is not available for reuse, the golf

course acreage under the Master Plan shall be proportionally reduced to account

of the lack of availability of reuse water.

4. Any portion of the 350 acre-feet per annum of new appropriation must be used

within the Master Plan area. Applicant, affiliated entities, successors in interest,

and assigns shall not seek to transfer any portion of the 350 acre-feet per annum

out of the Sandia Basin.

D. Public Welfare conditions: In order to prevent any detriment to the public welfare, and

specifically San Pedro Creek:

1. Applicant shall be required to include a 40-year Watershed Health Plan, to be

submitted within 90 days of the approval of the Application. The plan shall

ensure that stream flows are fully replenished, that the water discharged to San

Pedro Creek satisfies all New Mexico Environment Department discharge

requirements, and that the plan satisfies the provisions of the New Mexico

Conservation Act and be acceptable to the governing Soil and Water

Conservation Districts.

E. Conservation conditions: In order to ensure best conservation practices are implemented:

1. The golf course may only be developed to the extent reuse water is available to

supply the golf course irrigation need and stream replenishment.

2. Applicant or its assignees will implement any and all water conservation

measures used as a basis for calculating the “Best” option water demand.

F. Alternative pumping location condition: In order to ensure any potential adverse effects

from pumping at sites designated as ASE-3 and ASE-4 occur, which were not tested by

Aquifer Science:
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1. Aquifer Science may only pump water from existing test pumping sites

designated as ASE-1 and ASE-2.

G. Land use-related condition: In order to ensure the Hurst water plan can be enforced

concerning development in Village 1 necessary for overall reuse at the project:

1. Because the proposed water budget at trial calls for Village 1 to be served through

water from permit E-4854(D), Aquifer Science shall not use any portion of the

new appropriation for Village 1.

2. Because the reuse water plan requires full build out of Village 1, Applicant shall

cause the yet to be identified developer (perhaps Campbell Ranch, or any

subsequent unidentified developer) to apply for Master Plan approval for Village

1 from Bernalillo County within five years of approval of the Application.

VII. CONCLUSION

The burden of proof in this proceeding rests with Aquifer Science. Bernalillo County

earnestly and respectfully hopes that the Court will reflect on how the testimony provided by the

County’s witnesses and cross examination of the other parties’ witnesses demonstrate the failure

of the Application to meet statutory requirements for appropriation of a new groundwater permit.

Should the Court determine the model has established the availability of water, and remediation

plans overcome the impairment of existing water rights, the County encourages the Court to

impose conditions to the proposed permit that focus on addressing completely the water

conservation and well monitoring concerns expressed by the County. The County further

encourages the Court to uphold the jurisdiction of the County over Village 1 and to rule that the

County’s land use, water conservation, ordinances, resolutions and other requirements prevail

over any jurisdiction that Aquifer Science contends the Town of Edgewood would have as a

result of it having approved a Master Plan that included territory never annexed by Edgewood.
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