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STATE ENGINEER’S CLOSING ARGUMENT 

 

 COMES NOW the New Mexico State Engineer, by and through his counsel, William D. 

Teel, Attorney at Law, P.C., by William D. Teel, Esq., Special Assistant Attorney General, and 

pursuant to the order of the court, hereby sets forth the State Engineer’s closing argument following 

the trial de novo of the above captioned action, which concluded on March 19, 2018. 

Introduction 

 The New Mexico State Engineer, (State Engineer), is charged with the “general supervision 

of waters of the state and of the measurement, appropriation, distribution thereof and such other 

duties as required.  NMSA 72-2-1.  These duties are carried out, in part, by the State Engineer’s 

staff in the Office of the State Engineer (OSE) which includes hydrologists, geologists and water 

rights specialists.  When application No. S-2618 was filed with the OSE, pursuant to statute, certain 

members of his staff were assigned the duty of evaluation of the application and the effects of 

pumping the requested amount of water on existing water rights.  

 When this matter came before the State Engineer’s designated hearing examiner in the 
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administrative hearing below, the requested amount of water sought by the applicant at that time 

was 717 acre-feet per annum, (afa), which has since been reduced by order of this court to 350 afa.  

Three expert witnesses testified for the State Engineer at the de novo trial of this matter, Eric 

Keyes, Doug Rappuhn and Jeff Peterson.  Mr. Keyes testified that it was his opinion that there is 

sufficient water to satisfy the application for the reduced amount of 350 afa here.  Mr. Rappuhn 

testified that adversely impacted wells could be replaced with deeper wells to regain production, 

and Mr. Peterson testified to his opinion that the application could be approved, provided that the 

permit would include conditions of approval deemed necessary by the State Engineer, including 

requiring replacement of impaired wells at applicant’s expense.   

 The OSE, pursuant to the duties imposed by statute, routinely engages in the evaluation of 

applications to appropriate both surface and groundwater, as well as applications to transfer or to 

change the place or purpose of use of water rights.  In New Mexico, all natural waters within the 

state belong to the public and are subject to appropriation for beneficial use.  NMSA 72-1-1.  In 

applications such as the one presently before the court, it is the duty of the State Engineer to 

determine whether there is water available to satisfy the application, and, if so, whether the other 

elements of the appropriate statute can be met.  In State Engineer proceedings, the staff makes 

recommendations that the State Engineer, the ultimate decision maker, can accept or reject.  In 

district court proceedings, the staff offers expert testimony which, again, can be accepted or 

rejected by the presiding judge.  Contrary to baseless contentions made by some in the context of 

the litigation of Application S-2618, in the performance of this duty, the State Engineer is neither 

“for” nor “against” either the applicant or parties opposed to the application.  Rather, the OSE 

conducts its own evaluation based on the education, training and experience of its technical staff 

and the opinion of the State Engineer, in the review and evaluation of the application, including a 

review by the Water Rights Division, and provides its conclusions and opinions as evidence for 
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the consideration of the finder of fact.  While the former State Engineer, Mr. Verhines, denied this 

application, the reduction of the amount requested in the amended application and further technical 

data, support approval of the application subject to certain conditions, as was shown by each of 

the State Engineer’s witnesses’ testimony at trial.  Aquifer Science’s application to appropriate the 

revised amount of 350 afa of groundwater in the Sandia Basin of New Mexico is a straight-forward 

application that has been handled in the normal course of business, pursuant to OSE regulations 

and the statutes and constitutional provisions of the state.  Any suggestions to the contrary are not 

based on fact and are without merit. 

NMSA 72-12-3 sets out the requirements for appropriation of groundwater in New Mexico, 

and, specifically, subsection E of that statute describes the elements that must be met for approval 

of an application.  This court, in its letter opinion entered on February 24, 2016, confirmed that 

this de novo appeal came to this court after a “full hearing on Aquifer Science LLC’s application” 

and that the issues for resolution by the district court in this de novo appeal are, 1) whether there 

is sufficient water available to satisfy the Application; 2) whether granting the Application would 

impair existing water rights; 3) whether the Application, if granted would be detrimental to the 

public welfare of the state; and, 4) whether granting the application would be contrary to the 

conservation of water within the state.  With respect to those issues, there is substantial evidence 

in favor of each, as will be discussed below, and it is respectfully submitted that the Protestants’ 

witnesses have presented no credible evidence to the contrary.  Consequently, approval of the 

application, with conditions, is appropriate under the law. 

There is Sufficient Water to Satisfy the Application 

 The first question that must answered when an application for appropriation of 

groundwater is evaluated is whether sufficient water exists to satisfy the needs of the application.  

That is, can the amount of water sought in the application be physically produced from the 
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proposed aquifer?  In this case, the testimony has been that the aquifer that will produce most, if 

not all, of the water subject to this application will be the San Andres-Glorieta, which, according 

to Doug Rappuhn is widespread in New Mexico and is considered to be a “viable” aquifer.  TR 

3/15/18, p. 123, lines 13 – 18.  Eric Keyes provided a more enthusiastic endorsement calling it a 

“fantastic” aquifer.  TR 3/15/18, p. 93, lines 5 – 12.  In this, as in most groundwater applications, 

the question of availability of water is one that must be answered by geologists and hydrologists, 

who were, for S-2618, aided by the ability to review pump test data on the two exploratory wells 

drilled by the applicant, designated as ASE-1 and ASE-2.   Eric Keyes, a hydrologist employed by 

the OSE reviewed that data and testified that there is sufficient water to satisfy this Application at 

a diversion amount of 350 afa. TR 3/15/18, p. 24, lines 8 – 11.  Mr. Keyes was not alone in this 

opinion as Neil Blandford, the applicant’s hydrologist shares this view. TR 3/8/18, p. 55, lines 19 

– 25.   

Application S-2618 Can Be Granted Without Impairment to Existing Water Rights. 

 

In its consideration of whether this application may be approved or denied, the court must 

determine if granting it would impair existing water rights.  In his testimony at trial, Eric Keyes 

described how the Morrison 2006 guidelines provide a framework for determining if a well’s 

available water column will be impacted by projected drawdown.  TR 3/15/18, p. 51, lines 4 – 8.  

The Guidelines, AS Ex. 79, state at page 1 that they “provide a general approach to assess 

drawdown estimates on wells in the vicinity of a proposed well, but geologic, well completion, 

and well response conditions influence how the guidelines should be applied.   At page five, the 

Guidelines set out several factors that may be considered by decision-makers, including at the 

second bullet, “Age of well relative to anticipated well life and ability to deepen to regain supply.”   

 While the Morrison Guidelines provide a “general approach” in looking at application 

induced impacts to an existing well, and suggest factors for consideration by decision-makers, they 
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do not provide a definition of impairment, for which, there is a simple explanation.  Mathers v. 

Texaco, a New Mexico Supreme Court case which is attached to the OSE’s Requested Findings 

and Conclusions, Ex. 20, had this to say about a specific definition of impairment:   

 We expressly recognized that the question of impairment of existing rights is one 

which must generally be decided upon the facts in each case, and that a definition 

of 'impairment of existing rights' is not only difficult, but an 'attempt to define the 

same would lead to severe complications. 

 

Stokes v. Morgan, another New Mexico Supreme Court case, addressing the issue of encroachment 

of water containing a higher concentration of dissolved solids, states, “No impairment does not 

necessarily mean no change in conditions.”  Attached to OSE’s Requested Findings and 

Conclusions as Ex. 21.   

 In his testimony, Mr. Keyes described the economic and physical drawdown parameters 

applied to domestic wells in Morrison 2006.  If the pumping effects reduce an existing well’s water 

column by more than 70%, or to less than 20 feet over the bottom of the well, such impacts can be 

considered to be impairment, and Mr. Keyes identified twelve such wells.  But the OSE suggests 

that it is not as simple as merely looking at the Morrison parameters.  Given the language of 

Mathers, above, impairment must be decided on the facts of each case by the State Engineer, and 

in this case, there is evidence from the testimony of Doug Rappuhn and Neil Blandford that 

impacted wells are all located in the Chinle formation and can be deepened to regain production.  

Additionally, the Applicant has committed to replacing each of the twelve wells identified by Mr. 

Keyes.   

 The concept of impairment being subject to a case by case evaluation, and that lowering a 

water column in a well does not necessarily constitute impairment but depends on the 

circumstances of the specific application, are consistent with the legislative intent regarding 

impairment that is demonstrated in the Mine Dewatering Act, NMSA 72-12A-1 – 13.  While the 
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Mine Dewatering Act applies to Mining operations, and not to general applications to appropriate 

groundwater for beneficial use, the legislative intent to the effect that impairment to a water right 

may be mitigated by replacement of water or drilling a new well is clear.  That Act, in § 3, defines 

replacement of water to include the drilling of new wells and in § 4 it provides for the replacement 

of water “at the sole expense of the applicant.”  A copy of the Act is attached to the State Engineer’s 

Requested Findings and Conclusions as Ex. 21.   

 Testimony in the record, from Dennis Cooper, a former OSE employee who testified as an 

expert in water rights, and from Jeff Peterson, presently employed by the State Engineer as a water 

rights supervisor, who also testified as an expert in water rights and water rights administration, 

confirm that the OSE has, in fact, required the replacement of impacted wells of other ownership, 

at the applicant’s expense, to mitigate the impacts to those wells from the applicant’s pumping.  

One such example arose in the context of an application filed by the City of Alamogordo, and the 

Report and Recommendation for that case, signed by the State Engineer in 2003, is in evidence in 

this case as AS Ex. 83.  Finding 38 of that document states that there was evidence that the 

impacted well could be deepened or replaced to recover production and this is considered to be a 

factor in determining whether a proposed appropriation of groundwater will impair an existing 

right.  Finding 39 confirmed that the applicant had agreed to pay for the deepening or replacement 

of the well.   

Another similar example of the State Engineer allowing the replacement of an impacted 

well is found in AS Ex. 84, a Report and Recommendation in a 2008 application in the Clayton 

Underground Water Basin of New Mexico.  In that matter, the application was approved subject 

to a condition of approval that required the applicant to obtain a waiver or release from owners of 

impacted wells, or,  

“[T]hat the Permittee has acquired the rights of such persons in such wells, 
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or that the Permittee has assumed financial responsibility for deepening or 

replacement of such wells as necessary to sustain production existing at the time of 

issuance of this permit from said wells for a period of forty years. AS Ex. 84, p. 10. 

 

 The concept of “physical solutions” such as replacement of water at the applicant’s expense 

is discussed at length in University of Colorado Law Review, Vol. 57, Number 3, Spring 1986. 

THE PHYSICAL “SOLUTION” IN WESTERN WATER LAW by Professor Harrison C. Dunning, 

which is attached to the OSE’s Requested Findings and Conclusions as Exhibit 19.  At page 482 

of that law review article, Professor Dunning states that the physical solution is now “a well- 

established aspect of western water law.”  This article was published in 1986, before the 

Alamogordo case discussed above, and before the Clayton Basin case referenced in AS Ex. 84.  

The Mine Dewatering Act dates back to 1980, predating the Alamogordo case.  Although not 

utilized frequently yet, the concept of replacement of water to avoid impairment has been in place 

at least since the passage of the Mine Dewatering Act, and it has been used as early as 2003 for 

mitigation of impairment in an application to appropriate groundwater. “[T]he more long-standing 

the state engineer's interpretation of construction of the statutes without amendment by the 

legislature, the more likely that the state engineer's interpretation reflects the legislature's intent.” 

Application of Sleeper, 107 N.M. 494, 760 P.2d 787, (N.M. App. 1988) at 107 N.M. 498.  Attached 

hereto. 

 There is evidence in the record that the twelve impacted wells identified by Mr. Keyes are 

all located in an area where they can be deepened to regain production, that the Applicant has 

agreed to replace each such well at its own expense and that the OSE has utilized elements of 

physical solutions in the past.   Based on the testimony and the authority presented above, it is 

respectfully suggested that the court may consider and adopt a requirement that would subject any 

permit issued in this matter to a condition of approval requiring the replacement or deepening of 

each of the twelve impacted wells, at Applicant’s expense, and that such wells would not be 
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considered to be impaired by Applicant’s pumping. 

The Application, if Granted Would Not Be Detrimental to the Public Welfare of the State 

 The statute, under which application S-2618 was filed, NMSA 72-12-3 E, states a 

requirement that the State Engineer must grant the application if he finds, among other things, that 

it “is not detrimental to the public welfare of the state.”  In his trial testimony, Mr. Peterson 

stated his opinion that the Application does state a beneficial use, and that it is his opinion that that 

the Application is not contrary to the public welfare of the state.  Beneficial use is the bedrock of 

the doctrine of prior appropriation, and an important step in considering whether the granting of 

an application will be detrimental to the public welfare of the State.  Certainly, other 

considerations, such as interstate compact compliance, might render an application for a 

recognized beneficial use contrary to the public welfare of the state, but there is no such evidence 

here.    

The language of the statute makes it clear that the consideration of public welfare invokes 

the welfare of the state, not a specific region within the state.  Judge Bustamante made this clear 

in his unpublished opinion in 2009 arising out of an application by the City of Alamogordo to 

appropriate brackish groundwater in the Tularosa Basin when he stated, “The district court 

recognized that a regional water plan may consider the public welfare of a region, but that the OSE 

must consider the welfare of the State as a whole.”  The Protestants to Application S-2618 may 

have attempted to show that granting the application would be detrimental to the Sandia Basin, but 

they failed to demonstrate how granting the application would be detrimental to the state as a 

whole.   The State Engineer respectfully suggests the Application, if granted, is not detrimental to 

the public welfare of the state and urges the court to so find. 
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The Application, if Granted Would Not Be Contrary to the Conservation of Water Within 

the State 

 

 The final element of the statute under which application S-2618 was filed is that there must 

be a finding that the application “is not contrary to conservation of water within the state.”  The 

record is replete with examples of how the applicant has analyzed the masterplan project to meet 

this requirement.  The expert testimony of Greg Hurst, a licensed civil engineer with forty years 

of experience in the field of water resource management specializing in water demand and supply 

analysis detailed the aspects of water use he addressed.  They include three study areas of interior 

water use, exterior water use, and how much water might be available for outdoor use through 

recycling of indoor uses.  Mr. Hurst took into account water use by sinks, toilets, appliances such 

as dishwashers, the types of landscaping plants that would be used and many more variables.  

Ultimately, he arrived at a figure for overall annual water demand for the project, 716.9 afa, the 

calculations for which are presented in AS Ex. 18, admitted into evidence at TR 3/5/18, p. 226, 

line 17 through p. 227, line 3.   

 In his discussion of AS Ex. 19, admitted at TR 3/5/18, p. 338, lines 11 – 25, a comparison 

of Bernalillo County water conservation goals for interior use with the Campbell Ranch masterplan 

projected uses, Mr. Hurst explained that the County’s more aggressive goal of 67 gallons per capita 

per day, (GPCD), for interior uses, was considerably higher than the amount proposed for interior 

used by the Campbell Ranch project, which was 58 GPCD.  TR 3/5/18, p. 227, line 4 through p. 

228, line 9. 

 Jeff Peterson did his own research into water uses relevant to this application.  He testified 

that based on an OSE publication the per capita use for rural self-supplied homes ranges from 80 

to 100 GPCD for Bernalillo, Santa Fe and Torrance Counties, and that the per capita use for various 

public water supply systems located in the Sandia Basin, or which distribute water within the 
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Sandia Basin, ranges from about 30 to 100 GPCD, with an average of about 62 GPCD while the 

proposed water use at the applicant’s Campbell Farms community is 48 GPCD.  Based upon the 

amount of water proposed for residential use, the use of treated effluent for common-space 

irrigation and the low GPCD proposed for the Campbell Ranch Development, Mr. Peterson 

testified to his opinion that the amended Application would not be contrary to conservation of 

water within New Mexico. 

 The approach of looking at a comparison of other communities’ water use to an applicant’s 

proposed amount of use was applied by the Court of Appeals in its unpublished decision arising 

from the City of Alamogordo’s application to appropriate brackish water in the Tularosa Basin.  

There, Alamogordo’s proposed use was 165 GPCD, which the court compared to thirteen other 

municipalities water use.  The city of El Paso, Texas was at the low end with 142.6 GPCD, while 

Scottsdale, Arizona was at the high end with 322.8 GPCD.  Based on the evidence before that 

court, the Court of appeals approved the district courts finding that the use of 165 GPCD was 

reasonable and consistent with the usage by other southwestern cities.   

 Finally, Mr. Peterson looked at water usage in domestic wells Sandia Basin.  He did this 

by reviewing well records for domestic wells serving more than one residence as well as 25 

additional wells for which diversion records are filed with the OSE.  He found that the average 

annual diversion per household was 0.25 afa, which converts to about 80 GPCD for domestic wells 

in the Sandia Basin, a figure considerably higher than that proposed for the Campbell Ranch 

project.  TR 1/15/18, pp. 182, 183. 

 Conclusion 

 Cases filed pursuant to the New Mexico water code can be fraught with emotions, 

misunderstandings of the law and the role of the State Engineer and the courts on appeal.  

Nevertheless, applications for the use of water must be analyzed and decided in the context of 
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applicable statutes, regulations and other authority, and in this case, the State Engineer has 

endeavored to abide by that principle.  The three State Engineer witnesses who appeared as expert 

witnesses in this trial, Eric Keyes, Doug Rappuhn and Jeff Peterson, all analyzed this application 

as they do any other and their testimony was consistent with their evaluations of the application in 

light of their training, education and experience.   

Mr. Keyes found that there is sufficient water to supply the application, if granted, but also 

found that twelve wells fell into the Morrison category of impacted wells.  Is a “Morrison” well 

necessarily impaired?  The OSE has presented evidence and authority that impacted wells, where 

the water can be replaced by some method, including replacement of wells, may not be considered 

impaired.  To that end, Doug Rappuhn evaluated each of the twelve wells identified by Mr. Keyes 

and determined that each of them was located near deeper wells with satisfactory production of 

water.  His opinion is that each of the twelve wells can be replaced with a deeper well that will 

produce amounts of water suitable for domestic purposes. The testimony is that there are deeper 

aquifers, including the San Andres-Glorieta, below the domestic wells in the area, and that those 

deeper aquifers have unappropriated water.  It is respectfully suggested that those shallow wells, 

which can be deepened to regain production, should not be seen as a barrier to development of the 

deeper aquifers.  Mr. Peterson testified that other applications have been approved subject to 

conditions of approval requiring the replacement of otherwise impaired wells.  This use of 

“physical solutions” to allow further development of diminishing resources has been utilized in 

New Mexico at least since the Alamogordo case in about 2006.   

It is respectfully suggested by the State Engineer that Application S-2618, given the 

evidence in this case, can be approved, subject to conditions of approval.  It is further respectfully 

suggested that if the court should decide that granting the application in whole or in part is 

appropriate, the application should be remanded to the State Engineer for issuance of a permit with 
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conditions of approval.  In his requested conclusion of law no. 11, the State Engineer has quoted 

a portion of the decision in Albuquerque-Bernalillo County Water Utility Authority v. New Mexico 

State Engineer, et al., No. 31861, Mem. Op. (N.M. Ct. App. 2013) (Non-precedential, cited per 

NMRA 12-405 D), for the proposition that it is within the jurisdiction of the State Engineer, and 

not the court, to issue the permit and conditions of approval.  That ABCWUA case is unpublished 

and non-precedential and is offered for the persuasive value it may have for the court.  The State 

Engineer would point out, however, that the section of the ABCWUA case that is relied on is based 

on the court’s application of Lion’s Gate.  Attached to this closing argument is a set of draft 

Conditions of Approval which the OSE Water Rights Division has prepared.  Should the court 

grant Application S-2618, and remand it to the OSE as suggested, it is contemplated that conditions 

of approval substantially similar to those attached hereto, would be utilized.   

 

Respectfully submitted, 

 

      By__/s/William D. Teel, Esq.______________ 

      William D. Teel, Attorney at Law P.C  

P.O. Box 1289 

Corrales, NM 87048 

      505-250-7242 

      Counsel for the New Mexico State Engineer 

 

 

 

 

CERTIFICATE OF SERVICE 

 

I hereby certify that on May 21, 2018 I caused a true and correct copy of the foregoing Motion 

for Protective Order to be filed electronically through the Court’s Electronic Filing System, 

causing parties and counsel of record to be served by electronic means as more fully reflected on 

the Notice of Electronic Filing.  It has also been provided electronically via e-mail to those pro 

se Protestants who provided e-mail addresses.  

Parties Served via CM/ECF System: 
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Jeffrey H. Albright, Esq. 

Lewis Roca Rothgerber 

Christie LLP 

201 Third St., NW, Ste. 

1950 

Albuquerque, NM 87102 

jalbright@lrrc.com 

Attorneys for Bernalillo 

County 

 

Jeffrey Fornaciari, Esq. 

Julie Sakura, Esq. 

Hinkle, Hensley, Shanor & 

Martin, LLP 

P.O Box 2068 

Santa Fe, NM 87504-2068 
jfornaciari@hinklelawfirm.com 
jsakura@hinklelawfirm.com 

 

Jonathan M. Block, Esq. 
Douglas Meiklejohn, Esq. 
Eric K. Jantz, Esq. 
Paul F. Hultin, Esq. 
The New Mexico 
Environmental Law Center 
1405 Luisa St., Suite 5 

Santa Fe, NM 87505 

jblock@nmelc.org 

dmeiklejohn@nmelc.org 

ejantz@nmelc.org 

paul@phultin.com 

Attorneys for Protestants- 

Appellants 

Chris Lindeen, Esq. 

Special Assistant Attorney 

General 
P.O. Box 25102 
Santa Fe, NM 87504-5102 

christopher.lindeen@state.nm.us 

Attorneys for New Mexico State 

Engineer 

 

 

  

 Pro Se Parties Served Electronically: 

David & Nancy Benson, dabenson@ieee.org; Carolyn K. Bryan, carolyn.k.bryan@gmail.com;   

William & Dee Butler, butlerbd44@q.com;  Michael Camp, eastmtmike@gmail.com;  Joseph & 

Kathy Cooper, jnkcooper@q.com; Darielle Dexheimer, ddex911@yahoo.com; Curtis E. 

Johnson, holacurt@gmail.com;  Mark Moll, softedges@att.net;  Lorna and Paul Morrow, 

lornapaul1@aol.com;  Mark Naylor & Dale Gunn, dwgunn@aol.com;  Mark & Susan Pickering, 

huntnwine@gmail.com;  Dan & Judith Richey, drichey@q.com;  Janet Winchester Silbaugh, 

Silbaugh@swcp.com,  David Thompson, dthomp@thuntek.net,   Russell & Charlotte Abbink, 

reacra@aol.com;  Rod D. Baker, rdbaker@wcp.com; Theodore Lambert, tj@tjlambert.net; 

Ronald P. Bohannan, jetabacchi@gmail.com; Susan I. Giambattista, Sigfly52@gmail.com;  Jack 

& Erin O’Neil, ejoneil@zianet.com; Clifford Morris, nmmaddog1@yahoo.com; Tina M. Nenoff, 

tmnenof@gmail.com; Saul Barry Wax, Sabawa1@gmail.com,  sabawal@gmail.com. 

 

      /s/ William Teel, Esq.  
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