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PROTESTANTS’ CLOSING ARGUMENT 

Protestants-Appellees respectfully submit this written closing argument. 

INTRODUCTION 

May it please the Court.  

Your Honor, my name is Paul Hultin and I have the honor of submitting this written 

closing argument on behalf of Protestants. Protestants are all residents of the East Mountains 

who live in and around the Aquifer Science model area and the proposed Campbell Ranch 

development. We thank you for your careful attention to this complex case which has been 

challenging to everyone, except, perhaps the expert witnesses. 

I will take this opportunity to give you a summary of some of the key evidence in the 

record that will help you understand why the law, in view of the evidence in this case, warrants 

denial of the Application. I respectfully submit that our positions are firmly based on the 

technical evidence regarding availability of unappropriated water and impairment, and also fully 

address the other two requirements of NMSA 72-12-3 which received little or no attention from 
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Aquifer Science (AS) or the Office of State Engineer (OSE) during the trial. These are the 

requirements added by the 1984 amendments to the statute requires  a finding that any 

appropriation of groundwater “is not contrary to conservation of water within the state and is not 

detrimental to the public welfare of the state” of New Mexico. NMSA 72-12-3. 

Because the Application relies on Village 1 and Permit 4854 belonging to Campbell 
Farming Corporation, it is so deeply flawed that it must be denied. 

First. I want to summarize the unique facts that require this Court to deny the Aquifer 

Science Application as a matter of law.  

The Application which is the subject of this case requests an appropriation of 350 af/y of 

water from the Sandia Basin to be used for development of the Campbell Farming Corporation 

(CFC) Master Plan. The Master plan is divided into four distinct “villages” where Aquifer 

Science says over 4,000 residential units will house approximately 10,000 people, as well a golf 

course and associated facilities. Village 1 is comprised of approximately 1,220 acres and 807 

dwelling units and is situated in Bernalillo County west of Highway 14.  Village 1 was never 

annexed by the Town of Edgewood, which unlike Bernalillo County, has approved the Master 

Plan. Full build-out of the project is projected to take at least 28 years after construction begins. 

Gregory Hurst’s projected water budget requires generation 414.8 af/y of effluent to reduce the 

1,131.17 af/y the project uses to a net of 717 af/y. This includes 100 af/y of effluent used as 

return flow to San Pedro Creek, as the creek will be dried up by the pumping of 350 af/y.  

Mr. Hurst testified that, if there is not a full 28-year build-out of the Project which 

includes Village 1, it would affect the entire demand and supply analysis. He testified: “If you 

did not have full build-out, you would not have the effluent supply.” Hurst did not do a separate 

water budget for a reduced acreage based on Villages 2, 3, and 4 which have been annexed by 
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Edgewood and excluding Village 1 which has not been annexed and remains wholly part of 

Bernalillo County. 

Because the project requires 717 af/y, AS proposes to satisfy the 367 af/y-deficit with 

water from the Estancia Basin from Permit E-4854-D (Permit 4854) owned by CFC. Permit 4854 

was identified in the 2002 Master Plan as owned by CFC and available for the project. AS, 

Vidler Water Company (Vidler), and CFC entered into a Letter of Intent (LOI) with Entranosa 

Water and Wastewater Association (Entranosa), which contemplates that Entranosa will provide 

water service to Villages 1 through 4 with an unspecified amount of permitted water from Permit 

4854. Mr. Hartman admitted that under the LOI, CFC has no obligation to assign the Permit 

4854 to Entranosa or to develop the CFC Project if the application is not approved. Mr. Hartman 

also admitted that without Permit 4854, “It will leave the master plan short of water.” Vidler’s 

CEO Ms. Timian-Palmer testified that if the application is denied, Permit 4854 would not 

provide enough water for the project to go forward. 

Jeffrey Peterson, Water Resources Supervisor in the Office of The State Engineer (OSE) 

testified that he has personal knowledge of the facts regarding Permit 4854 as well as a 

September 20, 2014 Settlement Agreement between CFC and OSE regarding Permit 4854 

(Settlement Agreement) that reinstated Permit 4854 so long as the water for subdivision purposes 

was put to beneficial use no later than July 1, 2024. The Settlement Agreement requires proof of 

beneficial use of the portion of water available for subdivision use by July 1, 2024 or Permit 

4854 will be cancelled. In the Settlement Agreement, CFC also waived its right to request an 

extension beyond July 1, 2024 to file proof of beneficial use for subdivision use, and also waived 

its right to request a hearing regarding anything to do with an extension of time beyond July 1, 

2024 deadline. Mr. Peterson was personally involved in internal State Engineer discussions 



 4 

regarding the April 11, 2017 letter (Ex. NMELC 16) that John Romero, Director of the Water 

Rights Division of the State Engineer, sent to the Hinkle Shanor law firm, attorneys for AS. 

Mr. Peterson testified that, in effect, John Romero was telling AS that OSE was willing to 

amend the Settlement Agreement to un-waive the two waivers and also extend the time within 

which to file proof of beneficial use for subdivision purposes to July 1, 2034, and that OSE 

would also entertain additional requests to further extend the deadline beyond 2034. However, 

Mr. Peterson also testified that Permit 4854 as amended by the Settlement Agreement had not 

been amended.  There is no evidence in the record that CFC was involved in any of these 

discussions with OSE, and there is no evidence that any request for an extension of the July 1, 

2024 deadline has been filed by CFC. The effect of this evidence is that if Permit 4854 water is 

not put to beneficial use for domestic purposes by July 1, 2024 it will be canceled in accordance 

with its terms. John Romero signed both the 2014 Settlement Agreement and the April 11, 2017 

letter to Hinkle Shanor for OSE. 

Ms. Timian-Palmer admitted that if CFC does not file proof of beneficial use for Permit 

4854 water by July 1, 2024, it becomes void. Mr. Hartman does not know if Entranosa will 

provide water to Village 1 because it has not been annexed by Edgewood. Ms. Timian-Palmer 

knew that the Permit 4854 said that no extensions of time will be granted and that CFC had also 

waived its right to a hearing on any requests to extend the July 1, 2024 deadline. However, Ms. 

Timian-Palmer had a conversation with Mr. Fornaciari about the July 1, 2024 deadline who said 

he would call William Teel, OSE’s attorney in this case. The apparent result is the OSE 

“advisory” to Hinkle Shanor on April 11, 2017 not to worry about the July 1, 2024 deadline. One 

cannot help but observe that AS filed its Motion to amend application on April 12, 2017. 
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Ms. Timian-Palmer testified that she did not have a problem with the July 1, 2024 

deadline because she knows that AS will have expended so much money and will be looking at 

building infrastructure that OSE will grant an extension of time regardless of the waivers. 

You heard a lot of testimony about AS Exhibit 12, the water use and construction 

projections which are based on a 40-year pumping schedule.  Mr. Hartman described AS Exhibit 

12 as “real world takedown of the 350af/y requested. In characterizing AS Exhibit 12 as a 

projection of phased use of water that is going to happen over 40 years, Mr. Hartman testified 

that it is “nearly impossible at this point for anyone to tell you what that is actually going to be”. 

Mr. Hartman also testified that AS plans to use the 350 af/y of water from the application first. 

He testified that use of the S-2618 water was “fundamentally a matter of location, location, 

location.”  It was a matter of costs and logical project phasing to use the S-2618 water first 

because the points of diversion are located in the core of the infrastructure area in the area of 

Villages 2 and 3 where massive amounts of money will be spent, and so there are cost savings in 

starting there. Timian-Palmer agreed that it is far more economic to use S-2618 water on the 

project before Permit 4854 water which must be transported from the Estancia Basin.  

The earliest the Permit 4854 water and be put to beneficial use is year 12 of the project—

at least 2030—presuming this permit becomes final in 2018. This is all laid out in AS Exhibit 12. 

[AS Ex.12]. Aquifer Science does not plan to achieve the permit’s purpose—full build-out of the 

CFC project—until year 28 under the construction schedule in AS Exhibit 12 which will be 2046 

at the earliest.  

Mr. Hartman testified that the factual basis for his projections of the construction 

schedule and timing and amount of water use in AS Exhibit 12 is the Dayton Valley Country 

Club, an Arnold Palmer golf course development located near Dayton, Nevada. Dayton is a very 
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small town located near Carson City, Nevada, a city of approximately 60,000. Construction of 

that development started in the mid-1980s. Mr. Hartman admitted that the Dayton Country Club 

development is only halfway finished today. When asked to justify the 4,024 housing units that 

he projects will be sold when the population of the East Mountain area is about 1,400 people, 

Mr. Hartman testified: “[T]he reality is that this is purely a projection [sic] and we are trying to 

use that [Ex. AS 12] as a way in which to measure some takedown of water and some element of 

being able to develop units.” Mr. Hartman explained that, unlike the “exceptional golf course of 

PGA qualifier caliber” that anchors the Dayton Country Club project, the CFC’s project’s 

proposed golf course is intended as “nothing more than a place to put effluent.” This evidence 

clearly shows that any connection between this case and the Dayton Valley Country Club is a 

real stretch, at best. 

Despite the 2008–2009 great recession occurring while AS applied for this permit, Mr. 

Hartman admitted that Vidler has done no market studies that might substantiate or support the 

Ex. AS 12 projections or the feasibility of the proposed development at any scale. He testified 

that AS “wouldn't do that until we had water, because if you don't have the water, you can't get 

into the market.”    

Mr. Hartman’s testimony goes to the heart of the case: “Once we get the water we will 

figure out what to do with it.” This cannot be considered evidence of a present intent to put 350 

af/y to beneficial use. 

There could not be a more explicit admission that the CFC project is a fiction created to 

get control of 350 af/y of water for 40 years. And the OSE has demonstrated that it is willing to 

participate in this adventure even though it is a fiduciary  tasked with protecting the waters of 
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New Mexico for the people of New Mexico. You will hear more about that later when we 

discuss the evidence about how OSE failed to evaluate AS’s dubious groundwater model.  

 Sandia Basin wells are drying up, and there is no unappropriated water available for 
Permit S-2628. 

Extensive evidence was presented at trial about the drying up of the Sandia Basin. AS 

relies entirely on its experts’ interpretation of aquifer test for well ASE-2 to demonstrate that 

there is unappropriated water available for its application. It is important to note that the AS test 

well, ASE-2, was pumped from the San Andreas/Glorieta (SAG) formation and that the 

Ameriwest and Wheatfield Deep wells and San Pedro Creek also get their water from the SAG. 

Here is a short summary of the trial evidence that proves there is no unappropriated water 

available for the massive appropriation requested by AS. 

Reid Bandeen was qualified by the court as an expert witness to testify on hydrogeology.  

He testified that the ASE-2 aquifer test pumped water from the San Andreas Glorieta (SAG) and 

that the Ameriwest and Wheatfield Deep wells, the two monitoring wells measured are also SAG 

wells. Mr. Bandeen testified that the observed decline in the water levels during the ASE-2 SAG 

test in the Ameriwest and Wheatfield Deep wells as well as the failure of the water levels in the 

monitoring wells to recover to pre-test levels within 35 days after pumping stopped, indicates 

that the test pumping exceeded the ability of the San Andreas Glorieta (SAG) to recharge itself 

during this time. Similarly, the observed decline in San Pedro Creek flow as well as the failure of 

the creek flow to recover pre-test levels within six months after pumping stopped, indicates that 

the test pumping exceeded the ability of the SAG to recharge itself during this time. It is 

important to remember that San Pedro Creek flows from the SAG and that there is a direct 

connection through the SAG between ASE2 and San Pedro Creek. 
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Mr. Bandeen also testified that since 1985, OSE has denied all new applications for 

appropriations of ground water in excess of 30 acre-feet per year in the Sandia Basin, on the 

grounds that the Applicants failed to show availability of unappropriated water. For instance, 

Application S-1065 was filed by Ameriwest Corp. for 900 af/y and was initially denied August 

20, 1985 and again on August 10, 1987 (following remand by the district court), both times for 

lack of unappropriated water in the Sandia Basin.  Ameriwest Corp. also filed S-1216, requesting 

200 af/y, and which was denied on July 17, 1987 for lack of unappropriated water. Both 

applications were for a well located about one mile from ASE-2. Bernalillo County filed S-2073 

seeking 30 af/y for a new East Mountain Community Center and was denied as impairing 

existing water rights, while being detrimental to the public welfare of the state and contrary to 

the conservation of water within the State. All three wells were to be bored into the San 

Andres/Glorieta formation.   

Ms. Chudnoff and Mr. Rust of Bernalillo County testified about the Bernalillo County 

Well Monitoring Program. The data Bernalillo County has been collecting for years shows that 

approximately 100 domestic wells located within the AS model domain that are being monitored 

are declining at the rate of 1.78 feet per year. Mark Moll testified that his well in San Pedro 

Creek Estates was declining at a similar rate.  

AS presented evidence that compared its simulated depth-to-water (DTW) measurements 

with actual measurements from 11 USGS monitored wells and from 5 AS monitored wells.  

Comparisons between the actual and simulated measurements, taken from the hydrographs, show 

that in 10 of the 16 wells, the simulated DTW was higher than the measured data. and lower in 4. 

[AS Ex. 114]. The greatest deviations simulated were a DTW that was 100 feet higher (Well 

Number 350949106211801) and 140 feet lower (Well Number 351011106220401) than the 
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actual measured data. [AS Ex. 114]. For the Ameriwest, ASE-1, ASE-2, and Wheatfield Deep 

wells, Aquifer Sciences simulated a DTW of between 25 and 60 feet higher than the actual 

DTW. [AS Ex. 114].  

AS also compared their simulated DTW measurements with actual measurements from 

89 wells in the Bernalillo County Well Monitoring Program.  Comparisons between the actual 

and simulated measurements taken from the hydrographs show poor correlation. [AS Ex. 115]. 

The greatest deviations simulated a DTW that was 170 feet higher (SandoCo 2) and 200 feet 

lower (EMC NW19) than the actual measured data. [AS Ex. 115]. The simulated measurement 

on 27 other wells deviated at least 100 feet from the actual measured data. [AS Ex. 115].  

The magnitude of these discrepancies is troubling and raises substantial questions about 

the reliability and accuracy of the model. Even more troubling is the fact that the simulations 

show simulated (virtual) water levels that are substantially higher than the actual measured water 

levels. 

Climate change and extreme drought are further drying up the Sandia Basin and the 
model area. 

Professor David Gutzler has degrees in engineering physics from the University of 

California at Berkeley, in Atmospheric Science from the University of Washington, and a Ph.D. 

in meteorology from the Massachusetts Institute of Technology. The Court qualified Professor 

Gutzler is as an expert witness in the areas of climate science and modeling with a focus on the 

regional and New Mexico impacts of climate change.  

While Professor Gutzler’s testimony was disturbing in its implications for everyone in the 

Courtroom, it is highly relevant to the issues before the Court. Neither AS nor OSE presented 

any evidence to rebut Dr. Gutzler’s testimony. Mr. Peterson testified that OSE did not consider 

either climate change or drought in its evaluation of the application. Mr. Blandford, Mr. Hurst, 
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and Mr. Umstodt simply said that their assumptions were “conservative” and that accounted for 

the effects of climate change. However, to be conservative there must be some point of reference 

or comparison which was glaringly missing from their testimony. 

Dr. Gutzler testified that he agreed with this summary from the Third National Climate 

Assessment about the current impacts of climate change on the water resources of New Mexico 

and the Southwest:  

The Southwest is the hottest and driest region in the United States, where the 
availability of water has defined it landscapes, history of human settlement, and 
modern economy. Climate changes pose channels for an already-parched region 
that is expected to get hotter and, in its southern half, significantly drier. Increased 
heat and changes to rain and snowpack will send ripple effects throughout the 
region's critical agriculture sector, affecting the lives and economies of 56 million 
people—a population that is expected to increase 68 percent by 2050, to 94 
million. Severe and sustained drought will stress water sources, already over 
utilized in many areas, forcing increasing competition among farmers, energy 
producers, urban dwellers, and plant and animal life for the region's most precious 
resource. 

Professor Gutzler’s published research, findings, and opinions relate directly to the State 

of New Mexico and the East Mountain area of Albuquerque, as the temperature trends occur 

across the entire region and are applicable at the local scale across the Southwestern states. The 

availability of surface water will decline in this region and including the area of the AS 

Application over the next half century. 

New Mexico and the East Mountain area is currently in a major drought There is a clear 

and unambiguous tendency for very severe droughts to occur in New Mexico on average twice 

per century.  During the periods of episodic drought, the effect of increasing temperatures is to 

greatly increase the evaporation rate which exacerbates the kinds of drought that been occurring 

for millennia in this region. The last major drought in New Mexico was in the 1950s. This 

drought set record low stream flows and destroyed dry land farming in much of the state 

including the Estancia Basin. 
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This unrebutted testimony is important to the evaluation of every element of this 

application. First, these droughts will extend to the Sandia Basin and the area of Application. 

Second, It is highly likely that sometime within the next half century there will be another severe 

drought. Third, the effect of extreme drought is to cause a negative surface water balance. A 

negative surface water balance inhibits the supply of surface water to percolate into aquifers. 

Fourth, because of warmer temperatures, the current drought is expected to be followed by a 

drought in the next 50 years and both are likely to be more severe with a drier surface than seen 

in the past. 

One of Dr. Gutzler’s findings specific to this case is highly pertinent to the DBSA model. 

Snowpack and runoff in the Sandia Mountains will decrease, and both evaporation and 

evapotranspiration will increase as temperatures rise. In fact, he testified that within the 40-year 

pumping schedule that there would be no snow in the Sandias because of increasing 

temperatures. This is directly contrary to Umstodt who testified that his recharge model assumes 

a constant forty-year runoff from snow melt.  

Remarkably, the OSE admitted that it did not consider either drought or climate change 

in its evaluation of the Application or generally in its work in evaluating applications to 

appropriate the waters of New Mexico. Protestants will argue in their conclusions of law that this 

is arbitrary and capricious and a violation of the OSE’s fiduciary duties to the people of New 

Mexico to impartially and expertly protect and administer the waters of New Mexico that belong 

to the people of New Mexico, held in trust by the state. 

The groundwater model contains structural errors. 

There was a massive amount of technical testimony about ground water modeling and I 

will not attempt to address all the problems with The Daniel B. Stephens & Associates model 

which is the cornerstone of AS’s application. 
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The Daniel B. Stephens Associates model domain has a surface area of seventy-two 

square miles and is comprised of hundreds of thousands of 100’ x 300’ x 300’ cells that are 

assigned hydraulic and other properties and are used in the computational process. Mr. Blandford 

testified he did not recall how many model cells are contained in the model.  

Christopher Wolf (Wolf) testified that the geologic cross-sections he drew in his geologic 

model (including cross section D-D’ [AS Ex. 47] are the structural foundation for the geology 

used by Mr. Blandford in constructing the model. Blandford explained that determining the 

geologic model “was really how we determined the distribution of hydraulic properties in the 

model.  

Wolf admitted that he made errors in constructing geologic cross-section D-D’. As drawn 

by Mr. Wolf, D-D’ shows approximately 1000 feet of vertical displacement across the San 

Antonito fault. This caused a 500’ structural error in the vertical offset of geologic strata across 

the San Antonito Fault. This 500’ structural error was not corrected. Blandford purported to 

adjust for Wolf’s 500’ structural error by making unspecified changes to the hydraulic properties 

assigned to model grid cells in the area of the north-western portion of D-D’.  

This is a major mistake in the structure of the model that was not corrected.  Mr. 

Blandford cannot simply say that he made some unspecified adjustment and it does not matter. 

Aquifer Science presented no evidence that Wolf’s 500’ structural error and related hydraulic 

properties were corrected. As such, AS admitted at trial that the model is contrary to the known 

geologic stratigraphy which AS purports to model.  The failure to correct this mistake in the 

geologic structure of the model affects the calibration, accuracy, and reliability of the model. 

Mr. Blandford and Mr. Umstodt testified about model recharge - the water that flows into 

the model to replace some or all of the water that is pumped out. This is an important factor in 
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how the model works to try to mimic reality.  If this assumption cannot be reasonably supported, 

the credibility of the entire model is called into question. As the old saying about computers 

goes: “garbage in, garbage out”. 

The model recharge assumes a 40-year constant recharge rate based on snowpack and 

surface water runoff from the East Sandia Mountains. The assumed 40-year constant recharged is 

contrary to the unrebutted testimony of Dr. Gutzler that in the model area temperatures will 

steadily increase, that snowpack and surface runoff will steadily decline, and that these trends 

will continue for at least the next 40 years. According to the model, an amount of 487 af/y of 

water of the constant stream of surface runoff is instantaneously injected into the model at two 

places in the western boundary of the model domain. The model’s groundwater inflow at the 

western boundary of the model area of 487 af/y was created solely by Blandford’s iterative 

calibration. Blandford started with a higher number of af/y and reduced it as he went through the 

calibration process.  

So, we have two highly dubious assumptions: (1) that the flow of surface runoff will be 

constant for the next 40 years, and (2) that an inferred 487af/y of that water is instantaneously 

injected into the model.  

The impairment analysis AS presents is based solely on pumping only from ASE-2, one 

of four well locations requested by the Application. Pumping from the two additional extraction 

well locations listed in the AS Application—both of which are located south of well ASE-2—

will fundamentally change the outputs of the model and impact additional wells not identified by 

the ASE 2 model run.  

 



 14 

Aquifer Science’s model calibration was not documented and is a circular trial and error 
process that was used to create fault barriers and boundaries that influenced model 
simulations. 

We all know that for something to be the product of the scientific method it must be able 

to be independently tested and verified. It cannot be the mere ipse dixit of an expert. Daubert and 

Alberico require more. 

The model was constructed in a series of undocumented, iterative simulations where 

model outputs were simulated by the model to attempt to correlate with observed data. The 

model was recalibrated, model simulations were run again, the model was recalibrated again, and 

this process was repeated again and again. The end result of this trial and error process was the 

published model which included critical features of the Echelon and Geophysical fault zone 

barriers which were inferred by the undocumented iterative calibration. Blandford testified that 

he used both trial and error changes made by hand and optimization software that he used to 

automatically adjust model cell properties a very large number of times to try to reach an optimal 

value. As part of his calibration process Blandford made hundreds of model runs where he 

adjusted different inputs and looked at different outputs as part of what he calls calibration runs. 

Blandford admits that when he could not get the model to “calibrate,” he added low permeability 

zones along fault barriers. 

This is all in the record of the trial and is identified in our findings of fact 

In addition to the calibration process undertaken on the model, Blandford testified that he 

determined the hydraulic properties of the model based on “what’s reasonable” in his judgment. 

The calibration process was used to infer faults, parameters including the Echelon Fault and 

place, manner and amount of recharge at west boundary of model. Blandford explains the 

inconsistencies between the Wheatfield Deep well and the Bernalillo County monitor well S-

2775 by concluding that “the Geophysics fault and the Echelon fault that appear to me to be the 
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most logical features that would obstruct flow.” These faults are based on calibration and 

educated guesses, not documented geology. Blandford admits that when he could not get the 

model to “calibrate,” he added low permeability zones along fault barriers. Blandford testified 

that he determined the hydraulic properties of the model based on “what’s reasonable” in his 

judgment. 

Paul Davis was not able to evaluate the calibration or the changes made to the 2011 

model. He testified he was not provided with any calibration logs, input parameters, sequence of 

calibration or the calibration criteria by AS. OSE expert Eric Keyes who looked at the model for 

OSE testified that he also did not receive any calibration records from AS. He did not receive 

any computer files that documented any calibration or recalibration of the model. He received 

only the final calibrated version of the DBSA model and a couple of versions of the projection 

run. The files did not contain any documentation of calibrations or recalibrations that might have 

been made to the model. 

The bottom line here is that the model cannot be objectively tested to determine how and 

why it does what is does. 

Aquifer Science’s model does not simulate real world conditions. 

Blandford testified that the key assumption for the entire Application was that there was 

no vertical hydraulic communication between the Chinle and the SAG and that AS would not 

have gone forward with the Application without this data.  

 Mr. Blandford testified that the Wheatfield deep (SAG) and Wheatfield shallow well 

(Chinle) data proves that there is no hydraulic connection between the Chinle and the SAG. 

However, Blandford testifies that even with multiple calibration runs the model is unable to 

simulate the observed data regarding the Chinle and SAG in the Wheatfield wells. And, contrary 

to Mr. Blandford’s assumption, the groundwater model projects that over 40 years, there is 



 16 

widespread and significant hydrologic connection between the Chinle and SAG aquifers with 

over 1,000 wells impacted by the 40-year pumping simulated by the model. 

Other examples of the models simulations to match up with observed data demonstrate 

the unreliability of the model. The model failed to produce model simulations at San Pedro 

Creek Springs that matched actual measured data. During test, there was a decline of 14 gpm 

while the model simulated only 3-4 gpm decline. The model fails to accurately simulate 

observed San Pedro Spring declines during the ASE-2 aquifer test, which indicates the model 

calibration is deficient. 

AS and OSE improperly applied the Morrison Guidelines applicable to thick alluvial 
aquifers. 

A fundamental premise of the impairment analysis is that the model simulations are 

accurate. That is how you apply Morrison. The  discussion above about the structural errors and 

the dubious calibration methodology used to build and run the model and infer important features 

of the model demonstrate that it is not fit for any purpose. The evidence at trial also showed that 

the model did not accurately simulate observed data. This makes it unreliable for use to evaluate 

the metrics employed by the Morrison Guidelines. The model simply does not allow competent 

application of the Morrison Guidelines.  

There is another  important point about the how the Applicant’s and OSE erroneously 

apply the Morrison Guidelines to identify impaired wells. Both AS and OSE improperly used the 

10-foot administrative drawdown allowance to exclude wells impacted by the Applications 

assumed 40-year pumping schedule. It is wrong because the 10-foot administrative drawdown 

allowance may only be used in thick alluvial aquifers such as the Mid-Rio Grande Basin. 

Morrison (2006, p.4).  However, use of that assumption is contrary to OSE expert witness Eric 

Keyes’ admission that the Sandia Basin is not a thick alluvial aquifer hydrologically similar to 
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the Middle Rio Grande basin aquifer. Paul Davis also testified that the Sandia Basin was not a 

thick alluvial aquifer 

Mr. Davis testified that if this exclusion is not applied then approximately 100 wells are 

impacted instead of the 11 claimed by AS and the 12 claimed by OSE.  

Even under the insufficient impairment analysis AS conducted, immediate impact to 
Protestants occurred. 

During pumping of ASE-2, there was an immediate impact upon stream flows in San 

Pedro Creek. San Pedro Creek is subject to a conservation easement. In order to offset the stream 

depletion, Applicant will be required to obtain a permit from the New Mexico Environmental 

Department to put treated effluent into the creek. The depletion of the Spring amounts to 

approximately 100 af/y of return flow at year 28 of the development. Therefore, groundwater 

pumping under the appropriation, if approved, will eliminate natural spring flow from San Pedro 

Creek. The Creek is currently used and visited by wildlife including deer, coyotes, and birds, and 

pets of those who visit the creek. Residents of San Pedro Creek and the Overlook North 

neighborhood, and other citizens of the State of New Mexico, including children, use and visit 

the Creek.  

OSE and AS have based their conservation analysis on an entirely hypothetical and flawed 
water budget that assumes a full 28-year buildout at an undetermined point in the future. 

Gregory Hurst was AS’s conservation expert. He testified at trial that his water budget 

was entirely theoretical. He simply made some assumptions and then ran calculations that until 

he came up with a set of numbers that totaled 717 af/y. He did not adjust those numbers to 

consider the fact that Village 1 was not under the jurisdiction of Edgewood, the entity that 

approved the Master Plan. He admitted that if Village 1 was not included that his effluent reuse 

budget would not work. He had no idea when construction would start or at what point in time it 

would be would be completed. He admitted that he did not consider climate change other than to 
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speculate that there may be future improvements in technology that could make drip systems and 

other water delivery systems more efficient. Simply put, given the highly conditional and 

uncertain scope and viability of the project there is no basis for a finding that the project is not 

contrary to the conservation of water. 

OSE and AS did not apply any standards to evaluate public welfare. 

Mr. Peterson testified that the OSE has no criteria for Public Welfare as set out in 72-12-

3(E). Mr. Peterson testified that “there’s no criteria at all” He testified that if you specify a 

beneficial use you per se meet the public welfare requirement. Public welfare is evaluated by 

looking at the State Constitution definition of “beneficial use.”  This has been the position of the 

State Engineer for many years. This cannot be with the statute means or requires.  Because OSE 

has presented not evidence or standards, this is a question of law as far as OSE in concerned. We 

have briefed this and will not reiterate the arguments why OSE position cannot be sustained. 

The anti-speculation doctrine states a speculative appropriation is against public policy. 

The Application proposes a massive and highly speculative development that seeks to control 

350 af/y of water for at least 40 years. This is 175% of the water being currently used in the East 

Mountains. AS has presented no evidence that its project is feasible. According to Mr. Hartman, 

the 40-year pumping and development schedule in AS Exhibit 12 is based on the Dayton Valley 

Country Club development in rural Nevada, Mr. Hartman testified that this project was started in 

the “mid-1980’s” and is only 50% completed today. Mr. Hartman testified that even though AS 

Exhibit 12 calls for approximately 200 casitas to be built in the early years of the project he does 

not know if even a single casita has ever been built in the East Mountains. He testified that if no 

one buys the casitas that they will stop building them. He testified that he does not know who is 

going to develop the project. There was no evidence presented by AS on the issues of public 
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welfare. When a project is so demonstrably speculative there is no way to evaluate the public 

welfare impacts. 

This must be balanced against the costs of putting 350af/y of water in the hands of a 

water speculator for 40 years and no plan for what to do with the water. It is not in the public 

welfare to grant an appropriation to an applicant whose Executive Vice-President and General 

Counsel testifies that “once he gets the water he will figure out what to do with it. 

 
Respectfully submitted: 

 
/s/ Paul Hultin  
electronically approved on 5/21/2018 
Paul Hultin 
paul@phultin.com 
123 7 1/2 Cerro Gordo Rd. 
Santa Fe, New Mexico 87501 
Telephone: (505) 982-6227 
 
Douglas Meiklejohn 
dmeiklejohn@nmelc.org 
NEW MEXICO ENVIRONMENTAL LAW 
CENTER 
1405 Luisa Street, Ste. 5 
Santa Fe, New Mexico 87505 
Telephone:  (505) 898-9022, Ext. 22 
 
Justin R. Kaufman 
jkaufman@kdplawfirm.com 
Jessica Foster 
jfoster@kdplawfirm.com 
Rosalind B. Bienvenu 
rbienvenu@kdplawfirm.com 
KELLY, DURHAM & PITTARD, LLP 
505 Cerrillos Road, Suite A209 
Santa Fe, New Mexico 87501 
Telephone: (505) 986-0600  
Facsimile: (505) 986-0632  

 
Counsel for Protestants-Appellees 
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CERTIFICATE OF SERVICE 

WE HEREBY CERTIFY that on the 21st day of May, 2018, that Protestants’ Closing 

Argument was filed electronically through the Odyssey File & Serve system, which caused the 

following parties to be served by electronic means, as per the Notice of Electronic Filing.  

Additionally, copies of Protestants’ Closing Argument were also emailed to Judge Bacon and to 

the individuals named below. 

 

Jeffrey L. Fornaciari  
jfornaciari@hinklelawfirm.com 
Julie A. Sakura 
jsakura@hinklelawfirm.com 
Hinkle Shanor, LLP 
Post Office Box 2068 
Santa Fe, New Mexico 87504-2068 
(505) 982-4554 
 
Counsel for Appellant Aquifer Science, LLC 

 

William D. Teel 
wdteel@cybermesa.com 
P.O. Box 1289 
Corrales, New Mexico 871048-1289 
 
Counsel for Appellee 
New Mexico State Engineer 
 
Meghan T. Thomas 
Meghan.thomas@state.nm.us 
Kristofer C. Knutson 
Office of the State Engineer  
Administrative Litigation Unit 
P.O. Box 25102 
Santa Fe, New Mexico 87504-5102 
(505) 827-6123 
 
Special Assistant Attorney General for 

Appellee New Mexico State Engineer  
  
 Jeffrey H. Albright 

JAlbright@lrrc.com 
Bobbie J. Collins 
bcollins@lrrc.com 
Lewis Roca Rothgerber Christie  LLP 
201 Third Street, NW, Suite 1950 
Albuquerque, New Mexico 87102-4388 
Telephone:  (505) 764-5435 
Telephone:  (505) 764-5462 
 
Counsel for Bernalillo County 
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Russell & Charlotte Abbink; Joseph & Kathy Cooper; Mark Moll; David Thompson; 
William & Dee Butler; Clifford Morris; Tina M. Nenoff; Jack & Erin O’Neil; David & Nancy 
Benson, dabenson@ieee.org; Carolyn K. Bryan, carolyn.k.bryan@gmail.com;   William & Dee 
Butler, butlerbd44@q.com;  Michael Camp, eastmtmike@gmail.com;  Joseph & Kathy Cooper, 
jnkcooper@q.com; Darielle Dexheimer, ddex911@yahoo.com; Curtis E. Johnson, 
holacurt@gmail.com;  Mark Moll, softedges@att.net;  Lorna and Paul Morrow, 
lornapaul1@aol.com;  Mark Naylor & Dale Gunn, dwgunn@aol.com;  Mark & Susan Pickering, 
huntnwine@gmail.com;  Dan & Judith Richey, drichey@q.com;  Janet Winchester Silbaugh, 
Silbaugh@swcp.com,  David Thompson, dthomp@thuntek.net,   Russell & Charlotte Abbink, 
reacra@aol.com;  Rod D. Baker, rdbaker@swcp.com; Theodore Lambert, tj@tjlambert.net; 
Ronald P. Bohannan, jetabacchi@gmail.com; Susan I. Giambattista, Sigfly52@gmail.com;  Jack 
& Erin O’Neil, ejoneil@zianet.com; Clifford Morris, nmmaddog1@yahoo.com; Tina M. Nenoff, 
tmnenof@gmail.com; Saul Barry Wax, Sabawa1@gmail.com,  sabawal@gmail.com. 

       
Named Individuals 

 
 
 
 

 
/s/ Paul Hultin 
Paul Hultin 

 

 

 

 


