
3748982.1

SECOND JUDICIAL DISTRICT COURT
STATE OF NEW MEXICO
COUNTY OF BERNALILLO

AQUIFER SCIENCE, LLC,

Applicant-Appellant,

SCOTT A. VERHINES, NEW MEXICO
STATE ENGINEER,

Appellee, No. D-202-CV-2014-07209

and

COUNTY OF BERNALILLO, NEW MEXICO,
et al.,

Protestants-Appellees.

PROTESTANT BERNALILLO COUNTY’S
PROPOSED FINAL AMENDED FINDINGS OF FACTS AND CONCLUSIONS OF LAW

COMES NOW Protestant County of Bernalillo (“County”) by and through its counsel of

record, Lewis Roca Rothgerber Christie LLP (Jeffrey H. Albright and Bobbie J. Collins), and

hereby proposes the following Proposed Final Amended Findings of Fact and Conclusions of

Law in the above captioned matter.

FINDINGS OF FACT

Bernalillo County incorporates by reference, where noted, the parties’ Notice of

Stipulation of Testimony and Evidence filed February 16, 2017 (the “Stipulation”). Bernalillo

County also incorporates by reference the proposed Findings of Fact prepared by Protestant

NMELC to the extent such findings are consistent and further supports the statements contained

herein, and a denial of the Application.
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1. Appeal

1.1 This matter arises from a Notice of Appeal De Novo filed by Aquifer Science,

LLC (“Aquifer Science” or “Applicant”) on November 19, 2014. See Court and OSE

Administrative record.

1.2 Aquifer Science appeals an Order of the State Engineer filed on November 13,

2014 (the “Appeal”) accepting and adopting the Report and Recommendation of the Hearing

Examiner assigned by the Office of the State Engineer (“OSE”) denying Application number S-

02618 (as subsequently amended, the “Application”) filed by Aquifer Science to appropriate

groundwater within the Sandia Underground Water Basin. Id.

2 The Applicant

2.1 Aquifer Science is comprised of two entities – Vidler Water Company (“Vidler”)

and Campbell Farming Corporation (“Campbell”). Vidler is the managing member and 95%

interest holder of Aquifer Science and Campbell has a 5% interest. See Stipulation at ¶1

(Campbell Farming Corporation was previously only identified as “Campbell Corporation” in

the Stipulation).

2.2 Aquifer Science was formed to supply water to Campbell for its proposed

development of the Campbell Ranch Master Plan (the “Master Plan”), a residential community

with resort elements such as a golf course that consists of four residential “villages” located in

Bernalillo County. Stipulation at ¶2.

2.3 It is unknown whether Campbell or some other developer will develop the Master

Plan as Campbell is only described as the “current” developer. Dorothy Timian-Palmer, March

12, 2018, TR 1771-2, 179:10-12, 179:18-20.

3 Master Plan and Annexation
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3.1 Aquifer Science was not involved in the preparation of the Master Plan. Stephen

Hartman, March 5, 2018 TR 143:2-6.

3.2 The Master Plan does not discuss population growth statistics or predictions, nor

does the Master Plan identify a build-out schedule or phased development plans. See Ex. AS 10.

3.3 The Master Plan consists of four “villages” totaling approximately 4,023 units

described as follows (Stephen Hartman, March 5, 2018 TR 144;23-24):

3.3.1 Village 1 is located west of New Mexico Highway 14 (“Highway 14”) and

consists of approximately 1,200 acres and approximately 800 dwelling units. Stipulation

at ¶8(a). It is believed to be the last Village planned to be developed since the

development’s infrastructure will be located in Villages 2 and 3. Stephen Hartman

March 5, 2018 TR 148: 6-12; Dan McGregor, March 12, 2018 TR 89:2-9. The water

demand attributed to Village 1, as a gross calculated water use, is 120.8 acre-feet per

annum. Dan McGregor, March 12, 2018 TR 101:12-102:1.

3.3.2 Village 2 is located east of Highway 14 and on the south end of Campbell

Ranch property and consists of approximately 1,289 acres and approximately 1,550

dwelling units. See Stipulation at ¶8(b). Village 2 is the location of the planned 18-hole

golf course and the commercial development for the Master Plan. Id.

3.3.3 Village 3 is located east of Highway 14 and north of Village 2 on the

Campbell Ranch property and consists of approximately 1,519 acres and approximately

1,200 dwelling units and is the planned location of the central water system and

wastewater treatment facility that will serve the Campbell Project. Stipulation at ¶8(c).

3.3.4 Village 4 is located east of Highway 14 and north of Village 3 and consists

of approximately 1,086 acres and approximately 440 dwelling units. Stipulation at ¶8(d).
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3.4 The Master Plan was previously submitted to Bernalillo County in approximately

2000 with appendices similar to those submitted to the Town of Edgewood. Dan Mcgregor,

March 12, 2018 TR 42:15-43:7.

3.5 In approximately 2001, the Master Plan submitted to the Town of Edgewood

(“Edgewood”) was approved. Stephen Hartman March 5, 2018 TR 120: 4-7; Ex. AS 11 (Town

of Edgewood Resolution).

3.6 The Master Plan listed a set of Appendices as part of its table of contents but

states these documents were “not included in this Master Plan – on file with the Town of

Edgewood”. See Ex. AS 10 (Master Plan, AS0005).

3.6.1 Edgewood does not have Appendix E, the Water Supply Plan, in its files, and it is

uncertain whether it was provided to Edgewood with the Master Plan. Dan

McGregor March 12, 2018 TR 51:17-52:6.

3.6.2 Appendix E proposes the potential use of individual water wells and septic

systems. Ex. BC 13A (Appendix E, Water Supply Plan); Dan McGregor March

12, 2018 TR 51;14-25, 52; 1-6.

3.6.3 Aquifer Science’s water planning expert, Hurst, testified the Master Plan

Appendix E (Water Supply Plan) “wasn’t part of [his] study”. Gregory Hurst,

March 6, 2018 TR 8:9-21.

3.7 Edgewood requested annexation of Village 1, but the request was denied by

Bernalillo County. Stephen Hartman, March 5, 2018 TR 128:20-24. Villages 2, 3, and 4 of the

Master Plan area were annexed by the Town of Edgewood in 2003. See Stipulation at ¶ 6; Ex.

BC 14A (Town of Edgewood Annexation Agreement).
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3.8 On or about February 15, 2005 a Survey of Conceptual Master Plan of Campbell

Ranch was approved by the Edgewood Mayor and City Clerk, and was subsequently recorded in

Santa Fe County on March 4, 2005 in Book 532, Page 22, as Instrument No. 1369540. Ex. BC 6.

The survey does not include nor does it identify Village 1. Id.

3.9 Village 1 of the Master Plan was not annexed by Edgewood and remains part of

Bernalillo County. See Stipulation at ¶ 7; See Ex. BC 6 (Survey Map of Master Plan); Stephen

Hartman, March 5, 2018 TR 144:11-12; compare Stephen Hartman, March 5, 2018 TR: 145:24-

146:11, 159:7-19 (“I believe to the degree that the entirety of the master plan includes Villages 1,

2, 3, and 4, the Town of Edgewood has jurisdiction over each of those villages from a planning

perspective. Now…that may change at such time as there is an application to Bernalillo County

for approval of something in Village 1 that comports with the master plan characteristics.”).

3.10 Bernalillo County has never approved the Master Plan for Village 1 for

development. Stephen Hartman, March 3, 2018 TR 160:5-7. Instead, the Applicant essentially

moved the land use planning application from Bernalillo County into the Town of Edgewood

through the annexation agreement for those items. Dan McGregor, March 12, 2018 TR 48:16-

18.

3.11 The OSE defers to counties’ local jurisdiction with respect to the number of years

the water supply needs to be verified, the number of years an appropriation of water is available

for a plan. Jeff Peterson, March 15, 2018, TR 191:9-14.

3.12 Steve Hartman, in house counsel for Vidler Water Company (the owner of Vidler

New Mexico (a 95% owner of Aquifer Science)), testified the first time he learned Village 1 was

not part of the annexation by Edgewood was during the OSE hearing. Stephen Hartman, March
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5, 2018, TR 98:13-22, 103:8-12, 144:15-17; see also OSE Hearing No. 10-020 [3-26-13 2 Tr.

16:28-33].

3.13 The Annexation Agreement between Edgewood and Campbell includes

provisions that bind Edgewood to enforce only the “applicable rules” in effect on the date of the

Annexation Agreement. Ex. BC 14A (Annexation Agreement); Dan McGregor, March 12, 2018

TR 39:25-40:5, “Applicable rules” are not defined in the Annexation Agreement. See Ex. BC

14A.

4 The Application

4.1 On June 11, 2009 Aquifer Science filed the Application for a new appropriation

of water in the Sandia Underground Water Basin in the State of New Mexico. Ex. AS 1.

4.2 As originally filed, Aquifer Science requested a permit to drill up to four wells to

an approximate depth of 4,000 feet with a consumptive use of 1,500 acre-feet per annum or less

subject to filing and approval by the State Engineer of a return flow plan, and a diversion amount

of 1,500 acre-feet per annum. Id.

4.3 The place of use in the Application was described as “Up to 25,000 acres of land

described as follows:” “On lands owned by the Campbell Farming Corporation within the San

Pedro Grant, Bernalillo, Sandoval and Santa Fe Counties.” The owner of the land was defined as

Campbell Farming Corporation. Id.

4.4 The four proposed points of diversion listed in the Application (Ex. AS 1) are

within a 2,000 foot radius of the following specified locations in the Sandia Basin (on the

U.S.G.S. Sandia Peak Quadrangle map, denoted UTM Zone 13 in meters/NAD 83):

4.4.1 Well 1: East 380500 (m), North 3894500 (m)

4.4.2 Well 2: East 379430 (m), North 3892969 (m)
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4.4.3 Well 3: East 379980 (m), North 3893719 (m)

4.4.4 Well 4: East 380680 (m), North 3895000 (m)

4.5 The Application specified that the approximate depth of the wells was up to 4,000

feet. Stipulation at ¶ 4.

4.6 The purpose of use described in the Application was for primarily residential,

commercial, and irrigation of a golf course1 and common area uses described in the Master Plan.

See Stipulation at ¶ 9.

4.7 Aquifer Science published notice of the Application pursuant to § 72-12-3(D)

NMSA 1978 and Affidavits of Publication were filed with the WRD on July 17, 2009, July 21,

2009, and August 13, 2009. These affidavits reflect that legal notice of the Application was

published in the Santa Fe New Mexican on July 2, 9, and 16, 2009; in the Albuquerque Journal

on July 1, 8, and 15, 2009; and in the Mountain View Telegraph on July 2, 9, and 16, 2009.

Stipulation at ¶5.

4.8 After filing the Application with the OSE, it was amended several times:

4.8.1 On July 28, 2011 the Application was amended to reduce the water

quantity being sought to a maximum diversion and consumptive use to

1,010 afy. See Administrative Record.

4.8.2 On March 27, 2013 the Application was amended to reduce the place of

use to “the Campbell Ranch Master Plan area consisting of approximately

8,000 acres of land owned by the Campbell Farming Corporation within

the San Pedro Grant, Bernalillo, Sandoval and Santa Fe Counties.” See

Administrative Record.

1 The total acreage of the golf course appears to be a moving target varying between 125 and 360 acres. See Hurst
(2017), Hartman (2017) and the Master Plan.
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4.8.3 On June 1, 2013 the Application was amended to reduce the quantity of

water being sought to a maximum diversion and consumptive use of 717

afy. See Administrative Record.

4.9 The OSE hearing examiner’s report issued after the conclusion of a hearing

determined “…there is no unappropriated groundwater available in the Sandia Underground

Water Basin to satisfy the Application.” See Administrative Record.

4.10 The State Engineer accepted and adopted the report and recommendation of the

hearing examiner denying the Application for 717 ACY for use in the Campbell Ranch Master

Plan area, from which Aquifer Science filed this Appeal. Id.

5 Post-OSE Hearing Developments

5.1 After filing this Appeal, the Application was amended again to reduce the amount

of appropriation from the Sandia Basin to 350 af/yr. See Aquifer Science’s April 12, 2017

Motion to Amend Application to Reduce the Amount of Appropriation Requested in the De

Novo Appeal and to Modify Case Schedule to Address Amendment to Application and the

Court’s Order granting this Motion on July 17, 2017.

5.2 The Application as amended in April 12, 2017 anticipates using Entranosa Water

& Wastewater Association as the provider for an additional 367 af/yr which is currently in a

permit held by Campbell (from well E-4854(D)2) in the Estancia Basin for later stages of the

development. Ex. AS 10, p. 98; Dan McGregor March 12, 2018 TR 84:15; Stephen Hartman,

March 5, 2018 TR 105;19-106-5.

2 The water rights permitted under Permit E-4854(D) were identified as available for use as a potential water source
in the Master Plan materials (Ex. AS 12, AS0096, under “Current Water Rights and Wells”), but were not included
as part of the Application that was before the OSE. These water rights were only given renewed attention for
development as part of the amended Application in this Appeal.
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5.3 Therefore, the total water appropriated for the development remains at 717 acre-

feet, but if the Application as amended is approved, water will be diverted under two different

permits from two different groundwater basins. Stephen Hartman, TR 155:18-22.

5.4 Entranosa and Campbell entered into a Letter of Intent on or about November 1,

2017 relating to the anticipated service of water to the Master Plan area. Ex. AS 8.

5.5 As described therein, “The Campbell Project will become part of the Entranosa

System; the Master Plan Developer (Campbell Corporation) will convey/assign water rights and

provide funding for all components of the requisite infrastructure (as approved by Entranosa),

and Entranosa will use the water rights and infrastructure to serve the Campbell Project,

consistent with Entranosa policy.” Id.

5.6 Under the proposed water budget plan, water from well E-4854(D) will not be

accessed until after its permit expires. See Ex. AS-12; Jeff Peterson, March 15, 2018 TR 197:19-

23.

6 Availability of Water to Satisfy the Application and Evaluation of Negatively Impacted
Wells

6.1 The Court’s Amended Scheduling Order issued on July 15, 2016 stipulated that

expert reports would be updated based upon data available by the end of 2015, and on new

technical analyses that have been performed since the OSE hearing. See Court record.

6.2 Relevant Geology

6.2.1 The Sandia Basin is not a basin with a thick alluvial aquifer. Dennis

Cooper, March 8, 2018 59:21-23; Eric Keyes, March 15, 2018 TR 52:18-

20.

6.2.2 Although the Applicant proposes to pump water from the SAG (Ex. AS 1),

all of the impacted wells identified by Aquifer Science are located in the
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Chinle formation, thus showing the two share a hydraulic connection.

Reid Bandeen, March 13, 2018 TR 32:14-33:4; Ex. AS 129.

6.2.3 The Chinle is not considered an aquifer, though there are small sand zones

or fractures that can produce small amounts of water for domestic use.

Eric Keyes, March 15, 2018, TR 34:8-13.

6.3 Bernalillo County and USGS Groundwater Monitoring

6.3.1 Bernalillo County developed a well monitoring program in approximately

2010. Sara Chudnoff, March 9, 2018 TR 7:6-7.

6.3.2 During the course of monitoring wells, Bernalillo County observed the

water column reported depth is often different between well drilling logs

and actual measurements taken in the Bernalillo County monitoring

program. See, e.g., Sara Chudnoff, March 9, 2018 28:20-34:10

(Wildflower 2 well example showing over 70 foot difference).

6.3.3 The OSE and USGS groundwater monitoring program takes

measurements every five years. Sara Chudnoff, March 9, 2018 TR 6:20-

7:2. Bernalillo County’s groundwater monitoring program takes

measurements every quarter. Id. at 8:8-11.

6.3.4 Bernalillo County well monitoring program data provided to Aquifer

Science shows a general decline in the water column in 75% of the wells

located in the model domain, with the majority of wells declining over one

foot per year. Sara Chudnoff, March 9, 2018 TR 55:17-21.
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6.3.5 Bernalillo County well monitoring data was provided to Aquifer Science

through approximately December 2015. Sara Chudnoff, March 9, 2018

TR 49:11-15.

6.3.6 Since providing monitoring program data to Aquifer Science, there has

continued to be a decline in water levels shows in the Bernalillo County

monitoring program wells located within the model domain with an

average drop of 1.78 feet per year. Phillip Rust, March 9, 2018 TR 124:

3-6, 125:2-11.

6.3.7 NMELC’s expert witness, Reid Bandeen (2017) concludes the average

water level change for nine United States Geological Survey (USGS)

monitoring wells in the Sandia Basin since the 2011 Aquifer Science

report was released was a decline of 2.06 feet per year. Reid Bandeen,

March 13, 2018 TR 91:20-25; Ex. NMELC 35.

6.3.8 The OSE acknowledged drawdown rates in the Estancia Basin were near

1.5 feet per year. Eric Keyes, March 15, 2018, TR 94:7-10.

6.3.9 Further, the OSE acknowledges some wells next to each other have

different drawdowns and declines in the Sandia Basin. Eric Keyes, March

15, 2018, TR 95:1-4.

6.4 Test Pumping by Aquifer Science

6.4.1 Aquifer tests conducted for test well ASE-2 in the San Andres/Glorietta

(“SAG”) aquifer concluded San Pedro Spring had a reduction in flow of

14 gallons per minute by the end of the test, while the model simulated
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only a 3-4 gallon per minute decline. Neil Blanford, March 7, 208 TR

123:2-8.

6.4.2 The Ameriwest and Wheatfield Deep wells showed an immediate decline

from pumping and failed to recover to pre-test levels within thirty-five

days. Ex. AS 120.

6.4.3 Proposed wells ASE-3 and ASE-4 are located a mile to a mile and a half

south of ASE-1 and ASE-2. Eric Keyes, March 15, 2018 TR 64:9-20.

These wells were not test pumped, and the OSE does not know for sure

what the impact of pumping at these well locations might be. Id. at 64:24-

65:9.

6.5 Aquifer Science Model Deficiencies

6.5.1 Bernalillo County specifically incorporates by reference any and all

proposed Findings of Fact and Conclusions of Law cited by Protestant

NMELC concerning deficiencies in the Aquifer Science model and the

failure of the model to accurately identify impaired wells under the

Morrison 2006 Guidelines. This specifically includes findings the model

imposed a geophysical and en echelon faults in the model which are not

supported by physical evidence, and the failure of the model to accurately

predict actual depth to water of wells.

6.5.2 NMELC expert Paul Davis testified the model was designed to seal off the

impact of wells that were impaired. Paul Davis, March 14, 2018 TR

124:3-12.
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6.5.3 Eric Keyes testified he was not aware of any monitoring wells in the

southeast corner of the model domain near the location of the en echelon

fault. Eric Keyes, March 15, 2018 TR 65:19-66:2.

6.5.4 Long-term monitoring can determine whether “nature is going to behave

as the model says it must.….We can assume whatever fault boundaries

seem to – will make the model work or calibrate; but, ultimately, it’s the

real data that tells us what’s going on.” Dan McGregor, March 12, 2018,

TR 95:5-96:1.

6.6 Identification of Impaired Wells

6.6.1 Jeff Peterson admitted the OSE is not allowed to issue a permit where

there is impairment to existing water rights, citing NMSA § 72-12-3. Jeff

Peterson, March 15, 2018, TR 161:9-11.

6.6.2 The Aquifer Science model analysis was based upon the use of an

allowable 10 foot drawdown to identify impaired wells. Paul Davis,

March 14, 2018 TR 159:12-19.

6.6.3 Aquifer Science determined 11 wells will be impaired as a result of

pumping. Ex. AS 128.

6.6.4 Using the same model, OSE expert witness Eric Keyes concluded 12

domestic wells were predicted to be impaired and exceed the “Guidelines

for the Assessment of Drawdown Estimates for Water Right Application

Processing: Morrison Guidelines 2006” (“Morrison 2006 Guidelines”) in

analyzing the Aquifer Science model. Jeff Peterson, March 15, 2018 TR

166:7-11; Ex. OSE 23.
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6.6.5 Additionally, Eric Keyes also identified an additional six wells with

“accelerated drawdown” due to the proposed pumping. Eric Keyes,

March 15, 2018, TR 78:19-22.

6.6.6 Paul Davis also testified that as many as 100 wells would be identified as

impaired due to pumping under the Morrison 2006 Guidelines by

eliminating use of the 10 foot drawdown which is not recommended for

evaluation of drawdown in aquifers not characterized as “thick alluvial”

aquifers. Paul Davis, March 14, 2018 TR 124:13-17.

6.7 Remediation Proposal

6.7.1 Aquifer Science proposes replacing impacted wells identified through this

proceeding which are impacted. Stephen Hartman, March 5, 2018, TR

138:16-139:2; AS Ex. 13A (Aquifer Science proposed conditions).

6.7.2 Aquifer Science also proposes releasing water into San Pedro Spring in

from the S-2618 wells and/or treated effluent to replenish depleted

streamflows. Stephen Hartman, March 5, 2018, TR 139:21-140:1; AS

Ex. 13A (Aquifer Science proposed conditions).

6.7.3 The OSE prefers well replacement to well deepening. Doug Rappuhn,

March 15, 2018, TR 106:1-12.

6.7.4 Not all of the parties who have been identified as having impaired wells

are parties to this case. See Ex. OSE 19 (identify the impaired wells and

well owners); compare Court record. The Court did not hear evidence of

any of the owners of the impaired wells consenting to deepening or

replacing of their wells. See, generally, Trial Transcript.
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6.7.5 Aquifer science, proposes replacement of wells as an acceptable

remediation measure assuming (1) that the affected wells may be

deepened or replaced in order to recover the supply of water; and (2) the

Applicant will assume financial responsibility for deepening or replacing

those impacted wells within the first five years. Stephen Hartman, March

5, 2018, TR 154:4-17.

7 Evaluation of Public Welfare-Related Negative Impacts

7.1 San Pedro Creek is subject to a conservation easement. Dan McGregor, March

12, 2018 TR 188:24-189:6.

7.2 As previously described in the section titled “Test Pumping by Aquifer Science”,

during pumping of ASE-2, there was an immediate impact upon stream flows in San Pedro

Creek.

7.3 In order to offset the stream depletion, Applicant will be required to obtain a

permit from the New Mexico Environmental Department to put treated effluent into the creek.

Stephen Hartman, March 5, 2018 TR 170:5-8. The depletion of the Spring amounts to

approximately 100 acre feet per year of return flow at year 28 of the development. Ex. AS 18,

12. Therefore, groundwater pumping under the appropriation, if approved, will eliminate natural

spring flow from San Pedro Creek.

7.4 The Creek is currently used and visited by wildlife including deer, coyotes, and

birds, and pets of those who visit the creek. Mark Moll, March 12, 2018 TR 189:18-20.

7.5 Residents of San Pedro Creek and the Overlook North neighborhood, and other

citizens of the State of New Mexico, including children, use and visit the Creek. Mark Moll,

march 12, 2018, TR 189:21-14.
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7.6 NMELC expert witness Reid Bandeen testified that if the Application is granted,

the total groundwater pumping in the Sandia Basin would increase by approximately 175

percent—close to doubling the total appropriations with one application—despite declining

water levels in the basin. Reid Bandeen, March 13, 2018 TR 59:13-25; Ex. NMELC 34 (Pie

chart of groundwater pumping in S-2618 Model Area).

7.7 Bernalillo Court participated in the development of and has approved the Middle

Rio Grande Regional Water Planning Public Welfare Statement; this document is used as part of

the County’s planning process. Dan McGregor, March 12, 2018, 68:13-16; Ex. BC 14M (Middle

Rio Grande Regional Water Planning, Appendix M-3, § 10).

7.7.1 The Middle Rio Grande Regional Water Planning documents provide a

general statement of the public welfare for the Middle Rio Grande Region:

“Water has many important values to the people in our region which need

to be appreciated and fairly balanced to ensure the overall safety, security

and well-being for the region. Such values include cultural, economic,

environmental and hydrologic viability for the region. In times of

scarcity, everyone must share the responsibility for living within the

shortage. We recognize the current deficit situation and have a duty to

balance water use with renewable water supply, starting now and in the

future. Decisions should be made so as to keep as many options as

possible open for future generations.” Ex. BC 14M, 33 (Middle Rio

Grande Regional Water Planning, Appendix M-3, § 10.4.2).

7.7.2 The Middle Rio Grande Regional Water Plan also states, “Consideration

in achieving a balanced plan of action should include…a moratorium on
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new authorizations of consumptive use”. Id. at 22 (§10.1.2 Urgent

Shortfall Reality).

7.7.3 Conservation activities promoted in the Middle Rio Grande Regional

Water Plan include xeriscaping to the greatest extent possible, use of low

flow appliances, greywater reuse, treated effluent reuse, and an 80%

reduction in the current growth rate of water use in parks and golf courses.

Id. at 23-24 (§ 10.2.1 Urban and Rural Conservation Activities).

7.7.4 The Middle Rio Grande Water Plan also specifically urges that the “State

Engineer should strive to maintain and improve the agricultural and

riparian greenbelts along the flowing water and ditches in our

communities”, “When considering recreational interests, encourage low

consumptive rather than new consumptive recreational uses”; and that “the

State Engineer should consider local land use plans and decisions”. Id. at

33 (§ 10.4.4 Principles and Considerations)

7.8 Though the County takes no formal position on the matter of any drought

predictions in the future, it notes Dr. Gutzler testified to the historical trend for droughts in New

Mexico occurring on average twice per century (David Gutzler, March 14, 2018, TR 209:1-

210:13), and that droughts generally may have an effect upon the significant need for water

conservation planning.

8 Evaluation of Conservation-Related Negative Impacts

8.1 As stated above, the Master Plan, Appendix E, allows for the use of independent

wells and septic systems. Bernalillo County would accept a permit condition for no septic tanks
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and no individual wells included within the total 717 afy water use for the Master Plan. Dan

McGregor, March 12, 2018, TR 112:21-25.

8.2 A best conservation practice is to utilize reuse as it becomes available. Dan

McGregor, March 12, 2018, TR 114:1-4.

8.3 There is no reuse available until some portion of the project is developed. Dan

McGregor, March 12, 2018, TR 112:21-25.

8.4 Until such time as development is sufficient to supply resuse water, the golf

course and stream replenishment will be dependent on pumped groundwater. Ex. AS 12; Dan

McGregor, March 12, 2018, TR 127:6-24.

8.5 The total reuse demand for the golf course and stream depletion cannot be met

until full build out in year 28 assuming no individual wells or septic systems are allowed. Dan

McGregor, march 12, 2018 TR 89:13-21.

8.5.1 At some point this project presents the issue of whether beneficial use is contrary

to water conservation because it is not following the highest and best technology. Dan

McGregor, March 12, 2018, TR 116:10-12.

8.6 The County enforces the Bernalillo County Water Conservation Ordinance,

Chapter 30, Article 7. Dan McGregor, March 12, 2018, TR 60:8-10. The ordinance seeks to

“Reduce per capita water use; encourage responsible use of water; reduce water waste; require

[water] conservation measures for new development and preserve water supplied within

Bernalillo County for the health, safety, and welfare of county residents.” Dan McGregor,

March 12, 2018, TR 58: 16-21, 59:15-16 (the use of the word “water” in brackets was

inadvertent).
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8.6.1 The OSE can’t and doesn’t review individual building permit applications to

ensure highest and best technology; this is done by local jurisdictions. Dan McGregor, March

12, 2018, TR 120:11-22.

8.6.2 Aquifer Science expert witness Hurst proposes and assumes a per capita use of 47

gallons per day. Dan McGregor, March 12, 2018, TR 118:12-119:3; Ex. AS 17.

8.7 The Aquifer Science proposed conditions do not set a per capita use number. Dan

McGregor, March 12, 2018, TR 119:23.

8.8 The Town of Edgewood’s landscape ordinance is limited to a requirement for

native plantings and a limitation of 25% of landscaping to be a lawn, yet Hurst assumes there

will be no lawns. Dan McGregor, March 12, 2018, TR 117:4-20.

8.9 The OSE isn’t involved in enforcement of water conservation decisions which

drive and make sure assumptions that are made in a per capita number are implemented. Dan

McGregor, March 12, 2018, TR 120:11-22.

8.10 Similarly, although the OSE requires highest and best technology for water

conservation, the OSE doesn’t review individual building permit applications to ensure highest

and best technology is used; those are reviewed by the underlying jurisdiction. Dan McGregor,

March 12, 2018, TR 120:11-22.

8.11 While a developer can use covenants and restrictions to impose requirements on

subdivisions, a developer is not a regulating entity and the regulating entity generally will not

enforce those covenants and restrictions which a developer may himself impose. Dan

McGregor, March 12, 2018, TR 121:15-25.
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8.12 Using the most efficient appliances and the most efficient fixtures is a highest and

best technology if, in fact, implemented and verified. Dan McGregor, March 12, 2018, TR 122:

1-16.

8.13 The use of low-flush flush toilets assumed by Hurst cannot be enforced by the

Town of Edgewood ordinances. Dan McGregor, March 12, 2018, TR 115:2-19.

8.14 If non-low-flow flush toilets are installed, and assuming 10,000 people with each

flushing four time a day over the course of a year, ten additional acre-feet of water will be used

above Hurst’s assumptions. Id.

8.15 The use of a per capita cap on access to the appropriated water would ensure

Aquifer Science and the developer actually use the highest and best technology. See Dan

McGregor, March 12, 2018, TR 119:23-120:4.

9 Morrison Guidelines

9.1 The OSE has not established specific basin criteria for the Sandia Basin.

Stipulation at ¶11.

9.2 The State Engineer has applied Morrison 2006 Guidelines to assess impacts on

existing wells associated with a proposed groundwater appropriation in the Sandia Basin. See

Stipulation at ¶ 11.

9.3 The Morrison 2006 Guidelines provide criteria for evaluating, typically over a 40-

year period, the physical and economic impacts of a groundwater application on existing wells.

Stipulation at ¶ 12.

9.4 For thick alluvial aquifers, the Morrison 2006 Guidelines allow a 10 foot

drawdown allowance; for thin alluvial aquifers only a 2-4 foot drawdown allowance is allowed.

Ex. AS 79 (Morrison 2006 Guidelines).
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9.5 The Estancia Basin is a Critical Management Area, and a 4 foot drawdown is

allowed. Id.

9.6 The Morrison 2006 Guidelines indicate that “in the absence of current water level

data, historical water levels, corrected for water level declines up to the present may be applied.”

Id.

9.7 The Morrison 2006 Guidelines indicate by footnote that “maintaining a 40-year

water supply for nearby wells from the date of evaluation” is a criterion for the initial pass at

examining local well impact. Id.

9.8 The Morrison 2006 Guidelines indicate that for other than basin fill aquifer, the

water column is often selected as the difference between the current non-pumping water level

and depth to the base of the well screen within the primary production zone (Figure 3). Id.

9.9 The Morrison 2006 Guidelines, Figure 3, provide an example calculation for

wells drilled deeper than the base of the screen, and indicates that the available water column is

to be taken from the base of the screen, not based on total well depth. Id.

9.10 Recorded well logs contain construction information as provided by the driller

and include such things as depth of producing zones, depth of screened intervals, and total depth

of well. Id.

9.11 The Morrison 2006 Guidelines call for evaluating potential impairment based first

on allowable economic drawdown (70% of the water column) and then allowable physical

drawdown (20 feet above the bottom of the well). Consideration of physical drawdown differs

for non-domestic wells and domestic wells (where it is assumed to be 20 feet). Id.

9.12 The Morrison 2006 Guidelines mention decision factors to consider including

approval of the Application for less than the requested diversion to maintain water level declines
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within allowable limits, and conditional approval upon the acceptance of a remediation plan

coupled with groundwater monitoring. Id.

10 Arbitrary and Capricious Actions of the OSE

10.1 Despite the model deficiencies, it was relied upon by the OSE. Eric Keyes,

March 15, 2018 TR 88:5-8.

10.2 Despite acknowledging the SAG is not a thick alluvial aquifer, Eric Keyes

testified a 10 foot drawdown was used based upon a “judgment call that [he] made years ago.”

Eric Keyes, March 15, 2018 TR 92:13-18.

10.3 The OSE didn’t conduct a zero impact analysis for the 350 afy appropriation,

while one was conducted as part of the OSE proceeding. Eric Keyes, March 15, 2018, TR 66:1-

69:11.

10.4 Without stating any explanation, Peterson concluded granting the Application will

not be contrary to conservation of water within the state, and will not be detrimental to the public

welfare of the state. Jeff Peterson, March 15, 2018, TR 157:4-14. Peterson then later testified

that if an application establishes a beneficial use, it is not detrimental to the public welfare. Id. at

TR 172: 6-17. Peterson also later testified he relied upon the water study prepared by Aquifer

Science expert Hurst in determining the Application was not contrary to the conservation of

water within the state. Id. at TR 181:8-182:1.

CONCLUSIONS OF LAW

Bernalillo County incorporates by reference the proposed Conclusions of Law prepared by

Protestant NMELC to the extent such law is consistent and further supports the statements

contained herein, and denial of the Application.

1. Jurisdiction
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1.1. Aquifer Science appeals this matter pursuant to NMSA § 72-7-1. This Court has

jurisdiction over the parties and the subject matter hereof.3

2. Standard of Review

2.1. Pursuant to N.M. Const. Art. XVI Sec. 5, appeals of water rights decisions from

the Office of the State Engineer shall be heard de novo.

3. Burden of Proof

3.1. On appeal, the Applicant has the burden of establishing that its application (a) will

not impair the existing rights of others, (b) is not contrary to the conservation of water within the

state, (c) is not detrimental to the public welfare of the state. In re City of Roswell, 1974-NMSC-

044, 86 N.M. 249, 522 P.2d 796; Hanson v. Turney, 2004-NMCA-069, 136 N.M. 1, 94 P.3d 1.

3.2. As a corollary to the requirement that an application for water not impair others’

rights, not be contrary to the conservation of water, and be in the interest of public welfare,

unappropriated water belongs to the public and is subject to appropriation for “beneficial

use”. N.M. Const. Art. XVI Sec. 2.

3.3. If a determination is made that water is unavailable for appropriation, it “follows

the inevitable conclusion that any appropriation of water…would be contrary to the conservation

of water and detrimental to public welfare and prior water rights.” Lion’s Gate Water v.

D’Antonio, 2009-NMSC-057 ¶27, 147 N.M. 523, 226 P.3d 622.

3.4. “Beneficial use shall be the basis, the measure and the limit of the right to the use

of water.” N.M. Const. Art. XVI, § 3; See also NMSA § 72-12-2. Beneficial use must be

3 For purposes of preserving potential appellate issues in this matter, and notwithstanding Bernalillo County’s
proposed conclusions of law, Bernalillo respectfully continues to object to the Court’s ruling on Aquifer Science’s
Motion to Amend Application S-2618 to Reduce the Amount of Appropriation Requested in the De Novo Appeal
filed on April 12, 2017 in finding it has jurisdiction to hear a trial on the Amended Application. Further for
purposes of preserving potential appellate issues in this matter, Bernalillo County respectfully objects to use of the
Morrison 2006 Guidelines in furtherance of its defense of the OSE’s Motion in Limine on February 19, 2018.
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determined based upon the adequacy of plans for use. Jicarilla Apache Tribe v. United

States, 657 F.2d 1126 (10th Cir. 1981). Beneficial use is “the use of such water as may be

necessary for some useful and beneficial purpose in connection with the land from which it is

taken.” State ex rel. Erickson v. McLean, 1957-NMSC-012 ¶29, 62 N.M. 264, 308 P.2d 983,

987-89. Accordingly, the quantity of an appropriation must be measured by the amount applied

to beneficial use. Id.

4. Jurisdictional issues related to the enforcement of the permit and any permit conditions

4.1. For purposes of approving the subdivision and platting of land, the jurisdiction of

a county includes all territory not within the boundary of a municipality. NMSA § 3-20-5(A)(1).

4.2. When property is annexed to another jurisdiction, ordinances, such as subdivision

ordinances, from the original jurisdiction are not applicable to land owners in the new

jurisdiction unless extraterritorial zoning rights are reserved. See Sandoval Cty. Bd. Of Comm’rs

v. Ruiz, 1995-NMCA-023, ¶ 19, 119 N.M. 586, 893 P.2d 482.

4.3. Village 1 was not annexed to the Town of Edgewood.

4.4. Because Village 1 was not annexed to the Town of Edgewood, Bernalillo County

continues to have ongoing jurisdiction over it, regardless of whether an application for land use

planning is before Bernalillo County.

4.5. Covenants and restrictions which may be put in place by any developer of the

Master Plan are insufficient to enforce actual implementation of the water use assumptions

presented by Aquifer Science in this matter.

4.6. Town of Edgewood ordinances are insufficient to enforce actual implementations

of the water use assumptions presented by Aquifer Science in this matter. See, e.g., Town of

Edgewood Ordinance No. 2000-25 (Landscape Ordinance).



25 3748982.1

4.7. Absent additional permit conditions, this Court and the OSE are unable to enforce

enforce actual implementation of the water use assumptions presented by Aquifer Science in this

matter.

5. Impairment

5.1. NMSA § 72-12-3(E) restricts groundwater applications from being approved

where it is shown the appropriation will cause impairment to existing water rights.

5.2. Under Bounds v. State Ex Rel. D’Antonio, 2013-NMSC-037, 306 P.3d 457,

domestic wells are required to be “administered” alongside any other water right: “Without

specific facts supporting an as-applied challenge, we must assume that domestic wells will be

administered as the permits themselves are written: “subject to curtailment by priority

administration.” 19.27.5.13(B)(11) NMAC.” Id. at ¶37.

5.2.1. The Court stated “We will not question the wisdom, policy, or justness of

a statute…” Id. at ¶11 (quoting State ex rel. Office of State Eng’r v. Lewis,

2007-NMCA-008, ¶37, 141 N.M. 1, 150 P.3d 375).

5.2.2. “Administration” of water rights includes an analysis of impairment to

such rights. See Bounds at ¶37.

5.2.3. Domestic wells have the same right to be free from impairment as vested

water rights. See id.

5.2.4. Further emphasizing this point, the Court stated, “We equally urge the

State Engineer to fulfill its superintending responsibility by applying

priority administration for the protection of senior water users.” Id. at ¶46.

5.3. Aquifer Science identifies multiple field and exploration activities conducted in

support of the Application to better identify geology and hydrogeology of the Application,
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including detailed estimates of groundwater recharge conducted to date, and development of a

detailed groundwater model. Applicant also provides an updated list of pertinent references, and

has provided detailed supporting exhibits for the Application. Applicant’s Application, even as

amended, shows impairment and adverse impact to existing wells for every Applicant model run

in which water is pumped from the San Andres-Glorietta aquifer within the Sandia Basin. Even

one adversely impacted well is sufficient to constitute impairment under NMSA §72-12-3(E).

5.4. Applicant refers to the Ameriwest Case (OSE application numbers S-1065 and S-

1216), Ameriwest Corporation, Plaintiff- Appellant vs. Robert & Helen Schirmer, Defendants-

Appellees, SE Reynolds, New Mexico State Engineer, Respondent; Second Judicial District, State

of New Mexico, County of Bernalillo; Case Nos. CV-86-08189 and CV-87-07756 consolidated.4

5.4.1. That application was dated 1988 and the modeling approach was much

simplified from that presented by Applicant. However, the targeted

producing formation, and location of wells. In that case, the analysis of

impact also suggested a limited number of impacted wells, not dissimilar

to the number of wells suggested by Applicant and the WRD. In the

Ameriwest case, it was determined that the applicant had failed to show

that unappropriated water was available. Given the similarities in results

of impact despite much more detailed analysis presented in this case, there

does not appear to be sufficient basis for ruling differently with regard to

the availability of unappropriated water.

5.5. The WRD has thereby shown that there is no unappropriated water in or

approximate to the Sandia Basin in amounts requested by the Applicant without impairing

existing wells.

4 If any final orders arising from these proceedings can be located, they will be provided to the Court.



27 3748982.1

5.6. In similar vein, Applicant has shown that there is an adverse impact to

surrounding wells. Furthermore, the model produced by Applicant and relied on by WRD

clearly shows that there is a high degree of model sensitivity to the location and nature of fault

boundaries and to selected model storage parameters, the least known or consistent values

attributed to the model. This further increases the uncertainty of accurate predetermination of

which wells will be impacted and to what degree. Applicant’s efforts to address inconsistencies

between the developed impacted well list and the list used by WRD, while laudable, do not

alleviate the legal determination that at least some wells are impaired under all evaluations.

5.7. Additionally, the findings in the Alamogordo case cited by Cooper (OSE Hearing

No. 02-035, Ex. AS 83) denote that the models used for determination resulted in much

disagreement among the experts and that the use of a full simulated pumping for forty years

“would result in an expansion and acceleration of effects.”

5.8. The WRD previous recommendation for denial was appropriate in that only an

appropriation less than 100 acre-feet per year at full pumping would result in no impact. (WRD

Exhibit 1 OSE 2013 hearing, amended). WRD has not performed a similar model run of the

Application to determine a minimum amount of water that would produce no impact on existing

wells.

6. 40 Year Planning Entity Pumping Schedules

6.1. The extended time frames for Permit 4854(D) call into question whether Aquifer

Science intends to be treated as a 40 year planning entity, yet fails to provide a basis for

proposed population growth or market study back to the development.

6.2. Aquifer Science is not a 40-year planning entity as defined by New Mexico

statutes and is not entitled to appropriate water based on a 40 year or more pumping schedule.
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NMSA 1978, §§ 72-1-9 et seq states:

A. It is recognized by the state that it promotes the public welfare and the
conservation of water within the state for municipalities, counties, school districts,
state universities, member-owned community water systems, special water users'
associations and public utilities supplying water to municipalities or counties to
plan for the reasonable development and use of water resources. The state further
recognizes the state engineer's administrative policy of not allowing
municipalities, member-owned community water systems, counties and state
universities to acquire and hold unused water rights in an amount greater than
their reasonable needs within forty years.

B. Municipalities, counties, school districts, state universities, member-owned
community water systems, special water users' associations and public utilities
supplying water to municipalities or counties shall be allowed a water use
planning period not to exceed forty years, and water rights for municipalities,
counties, school districts, state universities, member-owned community water
systems, special water users' associations and public utilities supplying water to
such municipalities or counties shall be based upon a water development plan the
implementation of which shall not exceed a forty-year period from the date of the
application for an appropriation or a change of place or purpose of use pursuant to
a water development plan or for preservation of a municipal, county, school
district, member-owned community water system or state university water supply
for reasonably projected additional needs within forty years.

7. OSE Requirements for Evaluating Applications in the Sandia Basin

7.1. Water Conservation

7.1.1. The water demand calculations for 350 acre-feet per annum is premised on a large

reuse of treated wastewater for golf course irrigation, stream replenishment, and

water demands at full build out for Villages 1, 2, 3 and 4.

7.1.2. Under existing practice, the OSE places conditions on groundwater appropriation

permits requiring the use of the “highest and best technology available to ensure

water conservation to the maximum extent practical.” This is a standard

condition of groundwater appropriation permits.
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7.1.3. The condition of “highest and best technology available to ensure water

conservation to the maximum extent practical” has been a standard permit

condition since 1997.

7.1.4. There is no written OSE guideline or written policy on “highest and best

technology available to ensure water conservation to the maximum extent

practical.”

7.1.5. The term “contrary to water conservation” is evaluated by the WRD on a case-by-

case basis, but there is no written policy or written guideline used by the OSE for

that determination.

7.1.6. Part of the basis for conditioning permits and/or for assuring that an application is

not contrary to water conservation is use of a water conservation plan or

indications that there is adequate jurisdictional authority to enforce such

requirements. Existing requirements of Edgewood are inadequate to protect the

broader public welfare of the state as mandated by NMSA § 72-5-6. The

Edgewood ordinances do not ensure that “the highest and best technology” for

water conservation will be implemented without further conditioning of the

permit to that effect, were it to be approved.

7.1.7. Aquifer Science failed to show intent to ensure water conservation by not

proposing a per capita cap as a permit condition..

7.2. Public Welfare

7.2.1. The term “public welfare” is evaluated by the WRD on a case-by-case basis, and

there is no written policy or written guideline by the OSE for that determination.
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7.2.2. On February 26, 2013, Bernalillo County Commissioners unanimously approved

County Resolution 2013-15: “A Resolution Addressing Water Rights

Appropriations, Water Conservation and Public Welfare As They Relate to Land

Use Planning and Office of the State Engineer.” (“Resolution 2013-15”); court

took judicial notice Dan 55:7-16. A copy of Resolution 2013-15 was filed in the

OSE proceeding on March 12, 2013 and is listed as an exhibit in this proceeding.

7.2.3. Resolution 2013-15 states, in part: “It is the position of the Bernalillo County

Board of Commissioner [sic] that the public welfare is best served by allowing

only the entities listed in NMSA 72-1-9 to utilize a 40-year water use plan.” And

the Resolution continues, “It is the position of the Bernalillo County Board of

Commissioners that extension of the 40-year planning provision to any entity not

specified by the statute [NMSA 72-1-9] through consideration of “phased

pumping schedules” or other such mechanisms as the basis for appropriating

water beyond the 5-year timeframe generally allowed for proof of beneficial use

is contrary to public welfare by infringing on the reserved duties of the County

and other listed entities to plan for reasonably projected additional needs within

forty years, and particularly if such “phased schedule” appropriation requires

replacement of wells of others at any time during the scheduled period in an effort

to nullify impairment considerations. ”

7.2.4. Aquifer Science failed to show preservation of public welfare by failing to

propose a long term groundwater monitoring plan.

8. Replacement Well Remediation Proposal
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8.1. By its plain language, NMSA §72-12-3(E) does not contemplate allowing well

remediation since it does not allow impairment of any kind when granting appropriation

requests.

8.2. Applicant cites to case examples for replacement and provides OSE Hearing No.

02-35, OSE HU No. 06-010 and OSE Hearing No. 01-021 as examples where replacement wells

were allowed as a mitigation measure.

8.3. In Hearing No. 02-35, the application involved a 40-year planning entity. The

evaluation of impact was performed based on a phased pumping schedule for that 40-year

planning entity, and the City’s 40-year water development plan contained population and water

use projections based on UNM Bureau of Business and Economic Research (“BBER”) medium

growth methodology population projections which include economic, demographic and

migration trends.

8.3.1. Applicant’s calculated water demands are based on an assumed build out

schedule and not on a market analysis and result in full build out

represented in the Master Plan. The basis for the build-out schedule is not

identified by the Applicant, nor is it in the Master Plan, and it is not based

on the County’s 40-year Water Plan nor on population projections or

growth rates.

8.3.2. In the instance of Hearing No. 02-35, Finding 20 indicates that there was

considerable and significant disagreement among the experts as to the

reliability of the models constructed and employed to predict those effects,

and Finding 28 wherein it was acknowledged that the effect of pumping

the full diversion amount was only considered for ten years.
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8.3.3. Finding 28 in Hearing No. 02-35 also acknowledged that simulating

pumping of the proposed wells at the full requested amount for forty years

would result in an expansion and acceleration of effects.

8.3.4. In Hearing No. 02-35, Condition 7 indicates that the permittee would only

have to show proof of financial responsibility for deepening or

replacement, but timing is not specified.

8.3.5. In Hearing No. 02-35, Condition 8 requires the permittee to propose and

implement a monitoring plan and system, acceptable to the State Engineer,

involving the monitoring of water levels in wells and surface flows. No

provisions for a monitoring plan are currently proposed by the Applicant.

8.3.6. In Hearing No. 02-35, Condition 10 refers to the City of Albuquerque’s

water conservation program and identifies that the permittee’s annual

water use not exceed the product of the population within its service area

times an annual gallon per capita per day factor and that such reports are

required every fifth year.

8.3.7. No provisions for a per capita factor permit condition is currently

proposed by the Applicant in this matter.

8.4. The agreement that was reached in OSE HU No. 06-010 was between the

applicant and the WRD. The permittee was required to file a plan specifying the place and

purposes of use of all water development. Condition 1 of OSE HU No. 06-010 specified

replacement over a 40-year period, but was an exempted if the water column did not decline by

70% or more of the original stated water column.
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8.5. In OSE HU No. 01-021, the applicant was the Town of Silver City, a 40-year

planning entity, and was for a water transfer, not a new appropriation.

8.5.1. In OSE HU No. 01-021, the analysis for impact was performed at a full

diversion amount for a forty year period. Additionally, Condition 25

requires implementation of an existing Water Conservation Plan. No

Water Conservation Plan exists as part of the Aquifer Science Application

or Amended Application.

8.5.2. In OSE HU No. 01-021, there are no Conditions dealing with replacement

or deepening of wells, but Condition 3 requires that the permit “shall not

be exercised to the detriment of others having valid existing water rights,

or in a manner that is contrary to the conservation of water within the state

or detrimental to the public welfare of the state.”

9. Arbitrary and Capricious Actions of the Office of the State Engineer

9.1. “An agency’s action is arbitrary and capricious if it provides no rational

connection between the facts found and the choices made, or entirely omits consideration of

relevant factors or important aspects of the problem at hand.” Alarcon v. Albuquerque Pub. Schs.

Bd. of Educ., 2018-NMCA-021, ¶ 7, 413 P.3d 507, 511.

9.2. It is arbitrary and capricious to render a decision without creating “some general

factors or policies” to guide determination of an agency’s interpretation of a statute. See Phelps

Dodge Tyrone, Inc. v. New Mexico Water Quality Control Comm'n, 2006-NMCA-115, ¶35, 140

N.M. 464, 143 P.3d 502, 510.
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9.3. The decision of the OSE to approve the Application knowing it causes

impairment in violation of NMSA § 72-12-3(E), and failing to undertake a zero impact analysis

was arbitrary and capricious.

9.4. The OSE acted arbitrarily and capriciously by failing to identify additional permit

conditions such as a per capita cap to ensure the application was not contrary to conservation of

water, did not address the need for a groundwater monitoring plan as required per the Morrison

criteria, and otherwise failed to ensure enforcement mechanisms for the assumptions represented

as part of Aquifer Science’s water budget.

10. Speculation

10.1. Aquifer Science’s Application is tantamount to speculation and does not meet the

requirements of N. M. Const. Art. XVI, § 3. While NM Statutes do not specifically define

speculation, various parties have examined the issue of extending 40-year water rights

protections to entities not listed by existing NM statutes, and in consideration thereof, have

referenced Colorado statutes on the matter of speculation, particularly Colorado Revised Statute

§ 37-92-103 which states:

37-92-103, TITLE 37 WATER AND IRRIGATION ARTICLE

92 Water Right Determination and Administration

(3) (a) "Appropriation" means the application of a specified
portion of the waters of the state to a beneficial use pursuant to the
procedures prescribed by law; but no appropriation of water, either
absolute or conditional, shall be held to occur when the proposed
appropriation is based upon the speculative sale or transfer of the
appropriative rights to persons not parties to the proposed
appropriation, as evidenced by either of the following:

(I) The purported appropriator of record does not have either a
legally vested interest or a reasonable expectation of procuring
such interest in the lands or facilities to be served by such
appropriation, unless such appropriator is a governmental agency
or an agent in fact for the persons proposed to be benefited by such
appropriation.
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(II) The purported appropriator of record does not have a specific
plan and intent to divert, store, or otherwise capture, possess, and
control a specific quantity of water for specific beneficial uses.

10.2. Applicant states that the intent of Aquifer Science is to engage Campbell Ranch

or an unidentified developer to utilize the appropriation and divest itself of administration of the

appropriation for the water it seeks through its Application. The Application is speculative in

that the development involves the sale or transfer of the appropriated water rights to persons not

parties to the proposed appropriations. The purported appropriator of record (Aquifer Science)

does not have a legally vested interest or a reasonable expectation of procuring such interest in

the lands or facilities to be served by such appropriation within the projected timeframe laid out

in its Application.

10.3. Aquifer Science is not a governmental entity. It is not entitled to the statutory

benefits of a 40-year planning entity. Aquifer Science is an agent for the person proposed to be

benefited by such appropriation (Campbell). The current lands involved are owned in whole by

Campbell who is only a 5% membership owner in Aquifer Science. Campbell owns title to the

subject proposed place of use. Campbell is not a co-applicant in this matter nor was it

represented that Aquifer Science was in anyway representing Campbell’s interests in the matter.

10.4. Phased pumping for evaluation of impairment is a specious element of the

Application meant to obscure the impact of pumping on both the riparian habitat of San Pedro

Creek and of existing wells. It is: (1) not the normal policy of WRD to use such phased

pumping evaluations to determine impact for non-40 year entities; and (2) such an approach does

not truly evaluate 40-year impact. Applicant’s expert witness Cooper provides an example from

the City of Alamogordo (OSE Hearing No. 02-035, Ex. AS 83) in which a phased pumping

schedule was considered. However, the findings of that case rely heavily on the authorities and
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privileges extended to Alamogordo as a recognized 40-year water planning entity. This is

evident that the findings in that OSE proceeding reference a 40-year development plan based on

BBER methodologies which considers economics and demographics, rather than Aquifer

Science’s speculative build-out plan concocted to show development of a Master Plan that was

approved by only one of the two jurisdictions with control over the total Master Plan area.

10.5. Furthermore, the conditions in the City of Alamogordo case rely upon the

presence of a well-documented and implemented water conservation plan. Aquifer Science has

presented no such plans and has no such authority under NM statutes, as a 40 year planning

entity.

SUMMARY CONCLUSION

Applicant is not a 40-year planning entity and should not be afforded statutory authority

under NMSA § 72-1-9 to appropriate water as if it were a 40-year planning entity. Furthermore,

the modeling, analysis, and appropriations will have an adverse impact on San Pedro Creek, and

numerous wells within the unincorporated portions of Bernalillo County over which the County

has jurisdiction and responsibilities. Under even the Morrison 2006 Guidelines, both Applicant

and WRD analyses show impairment. The County finds that the Application, even with

conditions to the permit, is not in the public interest and recommends denial of Applicant’s

Application. The decision of the OSE to approve the Application knowing it causes impairment,

and failing to undertake a zero impact analysis was arbitrary and capricious. The County

reserves all of its rights to appeal any decision to the contrary.

Nonetheless, considerable time and testimony was provided concerning potential

conditions of approval, and the County provides the following Proposed Conditions of Approval

if the Court approves the Application:



37 3748982.1

A. Model-related conditions: In order to test the faults, data, and calibration imposed by Aquifer

Science in the development of the model:

1. Aquifer Science should be required to install monitoring wells to test fault

boundaries of the geophysical fault (running along the central axis) and en

echelon fault (running East-West) affecting both the southeast and southwest

corners of the model domain. Analysis from the wells should be provided to the

OSE with all available data pertaining to the properties of the faults as well as and

pump testing across the fault boundary to determine hydraulic properties of those

imposed faults. The monitoring well data should be used to re-run and re-

calibrate the model every 2 years with updated data from Bernalillo County and

USGS wells, and disclosure to the OSE. If the monitoring well data supports the

inclusion of the faults after the first 2 years of data and the impairment related

conditions below are satisfied, Aquifer Science may request reconsideration of the

appropriation up to the 350 afy requested in this proceeding.

2. Applicant will develop a water level monitoring and evaluation plan that shall

include monitoring in the San Andreas Glorieta, the Abo, the Aqua Zarca, and in

the zone of existing domestic well pumping. Applicant will use such data to

evaluate impact from pumping on a two- year basis and will provide such reports

and reevaluation of impaired wells to the OSE.

3. Applicant must provide a comparison of the recorded OSE water levels from the

time of well filing to the projected model water levels for all wells within the 4-

foot contour. If the projected water level is within 10 percent of the recorded

water level, the projected water level may be used. If the difference is greater
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than 10 percent, the water level resulting in the greater impact to the subject well

will be used as the basis for determining impairment per the Morrison Guideline

criteria.

B. Impairment-related conditions: Bernalillo County reiterates its position NMSA § 72-12-

3(E) does not allow for well replacement or deepening since impairment of any kind is

not permitted. However, alternatively, in order to limit the impairment of wells identified

through the modeling and if the monitoring well data supports the inclusion of the

geologic faults after the first 2 years of data, the Court could choose to act as a steward of

local public welfare by ordering the following actions to occur:

1. Prior to diversion of any water in excess of the amount allowed from the zero

impact analysis, Applicant shall reevaluate the list of potentially impaired wells

according to the Morrison 2006 Guidelines for all wells within an area incurring

more than four feet of drawdown over 40 years due to Applicant-proposed

pumping. The analysis shall include using updated location data and a full 40-

year pumping schedule (rather than a phased 40 year schedule) using the WRD

model using fully conservative storage coefficients and specific yield and using

both the 70 percent water column and 20 foot remaining criteria.

2. Additionally, Applicant shall also evaluate impairment using Applicant’s

database, but shall assume that water levels have regionally experienced a 10 foot

decline from the time of well filing for all wells permitted prior to 2005, and shall

assume that wells are 10 feet shallower than reported on well logs of record to

account for wells that are completed below the producing zone. Alternately,

Applicant shall provide a well record, well record analysis, and shall update water
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levels based on historic trends for all wells. The list of wells for replacement shall

consist of the combination of such analysis.

3. Applicant must provide a comparison of the recorded OSE water levels from the

time of well filing to the projected model water levels for all wells within the 4-

foot contour. If the projected water level is within 10 percent of the recorded

water level, the projected water level may be used. If the difference is greater

than 10 percent, the water level resulting in the greater impact to the subject well

will be used as the basis for determining impairment per the Morrison Guideline

criteria.

4. Based on the findings resulting from the above three actions, and assuming the

identification of impaired wells does not exceed the number of impaired wells

identified in this proceeding, the Court may allow appropriation up to 350 acre

feet with the following conditions:

i. Applicant will develop a phased well replacement schedule for all

identified impaired wells and shall provide financial assurance consistent

with such a schedule prior to use of any new appropriated amount.

ii. Impaired wells shall be replaced within five years of grant of the permit

upon request from the well owner.

C. Enforcement conditions: In order to ensure the assumptions proposed by Hurst’s water plan

are, in fact, carried out and enforceable, and control over representations made in the Master

Plan:

1. At five year intervals, consistent with extensions of time for Proof of Beneficial

Use, Applicant must demonstrate that the average water use is no more than the
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water demand calculation of 47 gpcd (per Hurst’s assumptions) presented in

support of the Application and establish per capita use of the water as part of

establishing the right to additional appropriated water.

2. If any individual or entity installs a domestic well in the Master Plan area, the

permit appropriation will be reduced by the amount appropriated from the

domestic well.

3. For any septic systems utilized where water is not available for reuse, the golf

course acreage under the Master Plan shall be proportionally reduced to account

of the lack of availability of reuse water.

4. Any portion of the 350 acre-feet per annum of new appropriation must be used

within the Master Plan area. Applicant, affiliated entities, successors in interest,

and assigns shall not seek to transfer any portion of the 350 acre-feet per annum

out of the Sandia Basin.

D. Public Welfare conditions: In order to prevent any detriment to the public welfare, and

specifically San Pedro Creek:

1. Applicant shall be required to include a 40-year Watershed Health Plan, to be

submitted within 90 days of the approval of the Application. The plan shall

ensure that stream flows are fully replenished, that the water discharged to San

Pedro Creek satisfies all New Mexico Environment Department discharge

requirements, and that the plan satisfies the provisions of the New Mexico

Conservation Act and be acceptable to the governing Soil and Water

Conservation Districts.

E. Conservation conditions: In order to ensure best conservation practices are implemented:
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1. The golf course may only be developed to the extent reuse water is available to

supply the golf course irrigation need and stream replenishment.

2. Applicant or its assignees will implement any and all water conservation

measures used as a basis for calculating the “Best” option water demand.

F. Alternative pumping location condition: In order to ensure any potential adverse effects

from pumping at sites designated as ASE-3 and ASE-4 occur, which were not tested by

Aquifer Science:

1. Aquifer Science may only pump water from existing test pumping sites

designated as ASE-1 and ASE-2.

G. Land use-related condition: In order to ensure the Hurst water plan can be enforced

concerning development in Village 1 necessary for overall reuse at the project:

1. Because the proposed water budget at trial calls for Village 1 to be served through

water from permit E-4854(D), Aquifer Science shall not use any portion of the

new appropriation for Village 1.

2. Because the reuse water plan requires full build out of Village 1, Applicant shall

cause the yet to be identified developer (perhaps Campbell Ranch, or any

subsequent unidentified developer) to apply for Master Plan approval for Village

1 from Bernalillo County within five years of approval of the Application.

Respectfully submitted,

LEWIS ROCA ROTHGERBER CHRISTIE LLP

By: /s/ Jeffrey H. Albright
Jeffrey H. Albright
Bobbie J. Collins
201 Third Street, NW, Suite 1950
Albuquerque, New Mexico 87102-4388
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Phone: (505) 764-5435 (Direct)
Fax: (505) 764-5462
JAlbright@lrrc.com
bcollins@lrrc.com
Attorneys for Bernalillo County

CERTIFICATE OF SERVICE

WE HEREBY CERTIFY that on the 21st day of May, 2018, that Protestant Bernalillo

County’s Proposed Final Amended Findings of Facts and Conclusions of Law were filed

electronically through the Odyssey File & Serve system, which caused the following parties to

be served by electronic means, as per the Notice of Electronic Filing. Additionally, copies of the

relevant case law and statutes cited in the Proposed Amended Findings of Fact and Conclusions

of Law were also emailed to Judge Bacon and the parties of record.

Jeffrey L. Fornaciari / Julie A. Sakura
Hinkle Shanor LLP
Post Office Box 2068
Santa Fe, New Mexico 87504-2068
(505) 982-4554
jfornaciari@hinklelawfirm.com
jsakura@hinklelawfirm.com
Attorneys for New Mexico State Engineer

William D. Teel
P.O. Box 1289
Corrales, NM 871048-1289
wdteel@cybermesa.com
Attorneys for New Mexico State Engineer

Meghan T. Thomas
Kristofer C. Knutson
Office of the State Engineer
Administrative Litigation Unit
P.O. Box 25102
Santa Fe, NM 87504-5102
(505) 827-6123
Meghan.thomas@state.nm.us
Special Assistant Attorney General
For New Mexico State Engineer

William D. Teel
P.O. Box 1289
Corrales, NM 871048-1289
wdteel@cybermesa.com
Attorneys for New Mexico State Engineer

Jeffrey L. Fornaciari / Julie A. Sakura
Hinkle Shanor LLP
Post Office Box 2068
Santa Fe, New Mexico 87504-2068
(505) 982-4554

Paul Hultin, Attorney
1237 1/2 Cerro Gordo Road
Santa Fe, New Mexico 87501
(505) 982-6227
paul@phultin.com
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jfornaciari@hinklelawfirm.com
jsakura@hinklelawfirm.commailto:__jsakura@hi
nklelawfirm.com
Attorneys for New Mexico State Engineer

Jonathan M. Block / Eric D. Jantz / Douglas
Meiklejohn / Jaimie Park
New Mexico Environmental Law Center
1405 Luisa Street, Ste. 5
Santa Fe, NM 87505
(505) 898-9022, Ext. 22
jblock@nmelc.org
Attorneys for Protestants

Attorneys for Protestants

Russell & Charlotte Abbink; Joseph & Kathy Cooper; Mark Moll; David Thompson; William &
Dee Butler; Clifford Morris; Tina M. Nenoff; Jack & Erin O’Neil; David & Nancy Benson,
dabenson@ieee.org; Carolyn K. Bryan, carolyn.k.bryan@gmail.com; William & Dee Butler,
butlerbd44@q.com; Michael Camp, eastmtmike@gmail.com; Joseph & Kathy Cooper,
jnkcooper@q.com; Darielle Dexheimer, ddex911@yahoo.com; Curtis E. Johnson,
holacurt@gmail.com; Mark Moll, softedges@att.net; Lorna and Paul Morrow,
lornapaul1@aol.com; Mark Naylor & Dale Gunn, dwgunn@aol.com; Mark & Susan Pickering,
huntnwine@gmail.com; Dan & Judith Richey, drichey@q.com; Janet Winchester Silbaugh,
Silbaugh@swcp.com, David Thompson, dthomp@thuntek.net, Russell & Charlotte Abbink,
reacra@aol.com; Rod D. Baker, rdbaker@swcp.com; Theodore Lambert, tj@tjlambert.net;
Ronald P. Bohannan, jetabacchi@gmail.com; Susan I. Giambattista, Sigfly52@gmail.com; Jack
& Erin O’Neil, ejoneil@zianet.com; Clifford Morris, nmmaddog1@yahoo.com; Tina M. Nenoff,
tmnenof@gmail.com; Saul Barry Wax, Sabawa1@gmail.com, sabawal@gmail.com.

/s/ Jeffrey H. Albright
Jeffrey H. Albright


