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SECOND JUDICIAL DISTRICT COURT 
STATE OF NEW MEXICO  
COUNTY OF BERNALILLO 
 
AQUIFER SCIENCE, LLC 

Applicant-Appellant, 

-v- 
SCOTT A. VERHINES, 
NEW MEXICO STATE ENGINEER,  

Appellee, 
 

and 
 
COUNTY OF BERNALILLO,  
NEW MEXICO, et al., 

Protestants-Appellees. 

  
 
 
 
 
 
 

No. D-202-CV-2014-07209 
 

 

PROTESTANTS-APPELLEES’ FINAL  
PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW 

 
Protestants-Appellees respectfully submit the following Proposed Final Findings of 

Findings of Fact and Conclusions of Law in the above-styled matter.  

FINDINGS OF FACT 

1.0 Application S-2618 seeks to appropriate water for beneficial use in Village 1 which 
is outside the jurisdiction of the Master Plan. The Application also seeks to use 
water from Permit E-4854-D which will become void by its terms before it can be 
used as proposed by the evidence presented at trial. 

1.1 Vidler Water Company is a water developer that operates in the Southwest and is 

a wholly owned subsidiary of Pico Holdings, a NASDAQ listed company. [3-5-18, Tr. 98:23– 

99:10]. 

1.2 Applicant Aquifer Science, LLC (AS) is a limited liability company comprised of 

Vidler New Mexico, a wholly owned subsidiary of Vidler (both Vidler and Vidler New Mexico 

will be referred to interchangeably as “Vidler”) and Campbell Farming Company (CFC) Vidler 

owns 95% of AS and CFC owns 5%.  [AS Ex. 7]. Vidler and CFC formed AS in 2008 for the 
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primary purpose “to own, explore, joint venture, develop, manage, maintain, lease and/or transfer 

water resources and related infrastructure. . . and to develop a deep aquifer water resource” 

capable of providing water for the project in question and for future development and to other 

users. [AS Ex.7]. 

1.3 AS filed Application S-2618 in 2009, initially seeking a permit for 4 wells to 

produce up to 1,500 acre-feet a year (“af/y”) of groundwater from the Sandia Basin for use on 

25,000 acres of land owned by CFC. [3-5-18 Tr.104:9–105:6, AS Ex.1].  

1.4 The beneficial use of the Application is to supply water to fully build out the real 

estate development described in the 2002 Master Plan (CFC Project). [AS Ex.10]. 

1.5 In 2013, AS amended the Application to change the place of use to 8,046 acres of 

land owned by CFC that comprise the (CFC Project) and to reduce the requested amount of 

water to 717af/y.  In 2017, this Court permitted AS to file an Amended Application that reduced 

the requested appropriation to 350 af/y. [3-5-18 Tr.107:5-8, Tr.106:6-15, AS Ex.9; AS Ex.10]. 

1.6 The CFC Project divides the area into four distinct “villages” where AS says over 

4,000 housing units that will house approximately 10,000 people as well as two golf courses 

totaling 360 acres and associated facilities. [AS Ex.10; 3-5-18, Tr.120:3–6, 172:11–173:8, 

174:24–175:1]. 

1.7 The “resort” projected to be under construction in years 2 through 7 of AS Exhibit 

12 is not even mentioned in the CFC Project. [3-5-18, Tr.179:1-7, AS Ex. 12, AS Ex. 10, p. 54]. 

1.8 In 2002 the town of Edgewood approved the Master Plan and annexed Villages 2, 

3, and 4, which comprise 6,826 acres. [AS Ex.9; 3-5-18, Tr.120:3–6]. 
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1.9 Village 1 is comprised of approximately 1,220 gross acres, 807 dwelling units, 

and is situated in Bernalillo County west of Highway 14. Village 1 was never annexed by 

Edgewood. [AS Ex.9; 3-5-18, Tr.114:11-16, Tr. 57:15-16]. 

1.10 Bernalillo County has never approved the Master Plan. [3-5-18, Tr.160:5–7]. 

1.11 The land area that makes up Village 1 remains in Bernalillo County. [3-5-18, Tr. 

128:17-24, 163: 19–164:23; BC Ex.6]. 

1.12 AS did not learn that Village 1 was not part of the CFC Project until hearing on 

the application before the State Engineer in 2013. [3-5-18, Tr. 144:15–17]. 

1.13 Village 1 requires 120.8af/y of the 717 (716.9) af/y required for the Master Plan 

and would generate 70.7 af/y of the effluent on which the total water demand depends.  [AS Ex. 

18]. 

1.14 Full build-out of the Project is projected to take at least 28 years after construction 

begins. Gregory Hurst’s 717 af/y projected water budget requires generating 414.8 af/y of 

effluent to reduce the 1,131.17 af/y the project uses to a net of 717 af/y, which includes 100 af/y 

of return flow to San Pedro Creek in year 28. [AS Ex. 18, AS Ex. 12].  

1.15 Mr. Hurst testified that, if there is not full build-out of the Project, which includes 

Village 1, it would affect the entire demand and supply analysis: “If you did not have full build-

out, you would not have the effluent supply. You would not irrigate the same acreage that I'm 

using as my estimate of irrigated acreage with effluent.” [3-6-18, Tr. 36:21–37:25].  

1.16 Although the water budget on which the application is based requires full build 

out to produce the effluent required for AS’s water conservation plan, Hurst did not do a separate 

water budget for a reduced acreage based on Villages 2, 3, and 4 which have been annexed by 

Edgewood and excluding Village 1 which has not been annexed. [3-6-18, Tr. 35:15–25]. 
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1.17 AS has requested only 350 af/y from S-2618, leaving a 367 af/y-deficit to satisfy 

the 717 af/y required for the CFC Project. [3-5-18, Tr. 106:23–25, 125:6–7]. 

1.18 AS plans to satisfy the 367-af/y deficit with water from the Estancia Basin from 

Permit E-4854-D owned by CFC. Permit E-4854-D was identified in the CFC Project as owned 

by CFC and available for the CFC Project. [AS Ex. 10, p.98] 

1.19 In a November 1, 2017 Letter of Intent (LOI), AS, Vidler, and CFC entered into 

with Entranosa Water and Wastewater Association (“Entranosa"), which contemplates Entranosa 

providing water service to Villages 1-4 with an unspecified amount of permitted water from the 

Estancia Basin under New Mexico State Engineer Permit E-4854-D. [AS Ex.8]. CFC owns 

Permit E-4854-D. [3-5-18, Tr.129:3-130:22–24; AS Ex.8. p.1]. 

1.20 The LOI also provides that if AS receives final, unappealable approval of the 

permit to withdraw water pursuant to S-2618, then CFC (not AS) will agree to assign that water 

to Entranosa. [AS Ex. 8, p.2].  

1.21 Mr. Hartman admitted that under the LOI, CFC has no obligation to assign the 

Permit E-4854-D to Entranosa or to develop the CFC Project if S-2618 is not approved. Mr. 

Hartman admitted that without Permit E-4854-D, “It will leave the CFC Project short of water.” 

[3-5-18 Tr.189:1-7]. 

1.22 Ms. Timian-Palmer also testified that if S-2618 is denied, PermitE-4854-D would 

not provide enough water for the project. [3-12-18, Tr.169:2-5, 21–170:1]. 

1.23 Jeffrey Peterson, Water Resources Supervisor in the Office of The State Engineer 

(OSE) has personal knowledge of Ex. NMELC 16, the April 11, 2017 letter sent by John 

Romero, Director of the Water Rights Division of the State Engineer, to the Hinkle-Shanor law 

firm regarding Permit E-4854-D and the September 20, 2014 Settlement Agreement between 
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CFC and OSE regarding Permit E-4854-D (2014 Permit E-4854-D Settlement Agreement). Mr. 

Peterson was personally involved in internal OSE discussions regarding the sending of the April 

11, 2017 letter to Hinkle Shanor, attorneys for AS not CFC the owner of Permit E-4854-D, and 

he has personal knowledge of Permit E-4854-D and 2014 Permit E-4854-D Settlement 

Agreement. [3-15-18, Tr. 197:9]. 

1.24 Permit E-4854-D Settlement Agreement requires proof of beneficial use of the 

portion of water available for subdivision use by July 1, 2024 or Permit E-4854-D will be 

cancelled. [3-15-18, Tr. 197:19-23] 

1.25 In Permit E-4854-D Settlement Agreement CFC waived its right to seek any 

additional extension of time beyond July 1, 2024 to file proof of beneficial use for subdivision 

use. [3-15-18, Tr. 197:24–198:3]. 

1.26 In Permit E-4854-D Settlement Agreement CFC also waived its right to request a 

hearing regarding anything to do with an extension of time beyond July 1, 2024 within which to 

file proof of beneficial use for subdivision use [3-15-18, Tr. 198:4–8]. 

1.27 By the April 11, 2017 letter John Romero of OSE told the Hinkle-Shanor that 

OSE was agreeable to change CFC’s waiver of its right to ask for an extension of the July 1, 

2024 deadline to file proof of beneficial use for subdivision use and CFC’s waiver of its right to 

request a hearing of anything to do with an extension of time beyond July 1, 2024 within which 

to file proof of beneficial use for subdivision use. [3-15-18, Tr. 198: 97]. 

1.28 Mr. Peterson testified that John Romero was telling AS that State OSE was 

willing to amend the Permit E-4854-D Settlement Agreement with CFC to un-waive the two 

waivers and also extend the time within which to file proof of beneficial use for subdivision 
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purposes to July 1, 2034 and that it would entertain additional requests to further extend the time 

within which to file proof of beneficial use. [3-15-18, Tr. 198:9199:1].  

1.29 Mr. Peterson testified that the April 11 letter indicated that OSE was agreeable to 

amendment to the Permits E-4854-D Settlement Agreement to allow for additional time to at 

least 2034 within which to put Permit E-4854-D water to beneficial use. [3-15-18, Tr. 207:6-9]. 

1.30 However, Mr. Peterson also testified that the April 11 letter did not in any way 

constitute an amend Permit E-4854-D, as previously amended by the Settlement. [3-15-18, Tr. 

207:6-9]. 

1.31 John Romero signed both Permit E-4854-D Settlement Agreement in 2014 and 

the April 11, 2017 letter to Hinkle-Shanor. [3-15-18, Tr. 199:15-20; NMELC Ex. 16]. 

1.32 Ms. Timian-Palmer admits that if CFC does not file proof of beneficial use of 

Permit E-4854-D water by July 1, 2024, the Estancia Permit becomes void. [3-12-18, Tr. 

165:13–16]. 

1.33 Mr. Hartman does not know if Entranosa will provide water to Village 1 because 

it has not been annexed by Edgewood [3-5-18, Tr.147:9–15].  

1.34 AS Exhibit 12 assumes that the water budget and related build-out plan includes 

Village 1 which is located in Bernalillo County and was not annexed by Edgewood. [3-5-18, 

Tr.144:18–25,;AS Ex. 12]. 

1.35 Based on water use projections Mr. Hartman helped create, AS has proposed a 

phased use of water for the CFC Project as described in AS Exhibit 12, which Mr. Hartman 

described as a “real world takedown of the 350af/y requested. [3-5-18, Tr.132:23–133:4, 

180:11–20; AS Ex. 12]. 
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1.36 In characterizing AS Exhibit 12 as a projection of phased use of water that is 

going to happen over forty years, Mr. Hartman testified that it is “nearly impossible at this point 

for anyone to tell you what that is actually going to be.” [3-5-18, Tr.136:8–12; AS Ex. 12]. 

1.37 In AS Exhibit 12, AS indicates that it plans to use the 350 af/y of water from S-

2618 first on the project. Mr. Hartman testified that use of the S-2618 water was “fundamentally 

a matter of location, location, location”; it was a matter of costs and logical project phasing to 

use S-2618 water first. [3-5-18, Tr.167:2–3].  Because the points of diversion are located in the 

core of the infrastructure area in the area of Villages 2 and 3 where massive amounts of money 

will be spent, there is logic and cost savings in starting there. [3-5-18, Tr.166:24–167:15; AS 

Ex. 12]. 

1.38 Timian-Palmer testified that it is far more economic to use ApplicationS-2618 

water on the project before Permit E-4854-D water which must be transported from the Estancia 

Basin. [3-12-18, Tr.163:14–164:8]. 

1.39 AS Exhibit 12 does not plan to put the full 350 af/y of water requested in this 

Application to use for at least 11 years into the project which will be 2029 at the earliest. [AS 

Ex. 12]. 

1.40 AS does not plan to achieve the permit’s purpose—full build-out of the CFC 

Project—until at least year 28 under the construction schedule in AS Exhibit 12 which will be 

2046 at the earliest. [AS Ex.12; 3-5-18, Tr.176:2–6].  Accordingly, the earliest AS’s plan begins 

using Estancia Basin water is year 12 of the project - at least 2030 - presuming this permit 

becomes final in 2018. [AS Ex. 12]. 

1.41 Ms. Timian-Palmer knew that the Permit E-4854-D said that no extensions of 

time will be granted [3-12-18, Tr. 166:7–17]. 
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1.42 Ms. Timian-Palmer had a conversation with Mr. Fornaciari about the July 1, 2024 

deadline and he said he would call Mr. Teel. Ms. Timian-Palmer said that was fine. [3-12-18, Tr. 

166: 7–25]. 

1.43 Ms. Timian-Palmer testified that she did not have a problem with the July 1, 

2024, deadline to file proof of beneficial use because she knows that AS “will have expended so 

much money and. . . will be looking at infrastructure coming across” and that the OSE will grant 

an extension of time. [3-12-18, Tr. 167:2–7]. 

1.44 The factual basis for Mr. Hartman’s projection of the timing and amount of water 

use in AS Ex.12 is the Dayton Valley Country Club, an Arnold Palmer golf course development 

located in Dayton, Nevada, a very small town approximately the same size as Edgewood that is 

located just east of Carson City, Nevada. [3-5-18, Tr. 182:2–3, 21].  

1.45 Construction of the Dayton Valley Country Club development, which broke 

ground in the mid-1980s, is almost “...halfway finished.”. [3-5-18, Tr. 180:21-Tr. 182:7, 200:3-

5].  

1.46 The CFC Project is ultimately projected to have 4,024 housing units including 

approximately 125 Casitas at full buildout. Mr. Hartman is not aware that any casitas have ever 

been built in the East Mountains and does not know how many casitas are planned for the 

Project. [3-5-18, Tr.183:24–184:5; AS Ex. 12] 

1.47  When asked to justify the 4,024 housing units he projects will be sold when the 

population of the East Mountain area is about 1,400 people, Mr. Hartman testified: “the reality is 

that this is purely a projection [sic] and we are trying to use that as a way in which to measure 

some takedown of water and some element of being able to develop units” [3-5-18, Tr. 198:24– 

199:13] 
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1.48 Mr. Hartman explained that, unlike the “exceptional golf course of PGA qualifier 

caliber” that anchors the Dayton Country Club project, the project’s proposed golf course is 

intended as “nothing more than a place to put effluent.” [3-5-18, Tr. 200:3–10; 3-6-18, Tr. 

29:14–21]. 

1.49 Despite the 2008–2009 great recession occurring while AS applied for this permit, 

Mr. Hartman admitted that Vidler has done no market studies that might substantiate or support 

the AS Exhibit 12 projection. He testified that AS “wouldn’t do that until we had water, because 

if you don’t have the water, you can’t get into the market.” [3-5-18, Tr. 200:11–18; AS Ex. 12]. 

1.50 No developer has been identified to go forward with the project [3-5-18, Tr. 

191:25–192:2]. 

1.51 Mr. Hartman testified that once he gets the water permit, he will figure out what 

to do with it. [3-5-18, Tr. 187:16–19]. 

1.52 Dorothy Timian-Palmer testified that if the Application S-2618 permit is granted, 

Vidler will control the sale or other disposition of the water. [3-12-18, Tr. 136:13–18] 

2.0 Wells in the Sandia Basin are declining. 

2.1 The Bernalillo County Well Monitoring Program shows that approximately 100 

domestic wells located within the model domain that are being monitored are declining at the 

rate of 1.78 feet per year. [3-5-18, Tr. 124:5; 3-14-18, Tr. 55:20–56:10; AS Ex. 109; BC Ex. 

15A, Table 1a]. 

2.2 If one does not exclude wells by improper use of the 10’ administrative 

drawdown allowance ascribed to basins with thick alluvial aquifers in the 2006 Morrison 

Guidelines, the number wells impacted by the simulated 40-year pumping schedule is in the 

vicinity of 100 wells. [3-14-18, Tr .55:20–56:10; NMELC Ex. 93; AS Ex. 79]. 
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2.3 Mr. Reid Bandeen was qualified by the court as an expert witness to testify on 

hydrogeology.  He testified that the observed decline in the water levels during the ASE-2 

aquifer test in the Ameriwest and Wheatfield Deep wells (3-13-18, Tr. 23:10–24:9; AS Ex. 120; 

AS Ex. 121) as well as the failure of the water levels to recover pre-test levels within 35 days 

after pumping stopped, indicates that the test pumping exceeded the ability of the San Andres 

Glorieta (SAG) to recharge itself during this time. 

2.4 The observed decline in San Pedro Creek flow [3-13-18, Tr. 19:7-–20:25; 21:1–

13; 22:1–12; AS Ex. 39], as well as the failure of the creek flow to recover pre-test levels within 

six months after pumping stopped, indicates that the test pumping exceeded the ability of the San 

Andres/Glorieta (SAG) to recharge itself during this time.  

2.5 The failure of the Ameriwest and Wheatfield wells to recover to pre-test levels in 

35 days after pumping stopped shows that within 7 days the pumping exceeded the natural 

recharge for the aquifer. [3-13-18, Tr. 23:12–24:9; AS Ex. 120; AS Ex. 121]. 

2.6 Groundwater levels are declining in the Chinle formation in Sandia Basin which 

produces water for the majority of domestic wells in the area of the DBSA model. [3-13-18, Tr. 

51:24–52:1-5, 53:6-9, 51:1-21; NMELC Ex. 35; AS Ex. 110; BC Ex. 11M].  

2.7 Groundwater use in the DBSA model area has been increasing steadily since 

1970. [3-13-18, Tr. 56:11–21; AS Ex. 110]. 

2.8 Granting the Application will almost double (175%) current ground water use in 

the Sandia Basin. [3-13-18, Tr.58:24–59:25; 3-7-18, Tr. 126:6-12; NMELC Ex. 34]. 

2.9 Since 1985, the OSE has denied all new applications for appropriations of 

groundwater in excess of 30 af/y, on the grounds of failure to show availability of unappropriated 

water. [3-13-18, Tr. 15:12–17:2, 74:17–24]. 
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2.10 Mr. Bandeen testified that the OSE denied applications for three wells to be bored 

into the San Andres/Glorieta formation on the basis that there was insufficient unappropriated 

water available, that the well would impair existing rights, or that the well was detrimental to the 

public welfare of the state and contrary to the conservation of water within the state. [3-13-18, 

Tr. 15:12–17:2]. 

2.11 S-1065 was filed by Ameriwest Corp. for 900 af/y and was initially denied 

August 20, and again on August 10, 1987 (following remand by the district court), both times for 

lack of unappropriated water in the Sandia Basin.  [3-13-18, Tr. 15:12–17:2].  

2.12 S-1216, also filed by Ameriwest Corp. for 200 af/y was also denied on July 17, 

1987, for lack of unappropriated water. Both applications were for a well located about one mile 

from S-2618. [3-13-18, Tr. 15:12–17:2].  

2.13 Bernalillo County also filed an application requesting30 af/y for a new East 

Mountain Community Center and was denied based on the OSE finding impairment of existing 

water rights, detriment to the public welfare of the state, and that the withdrawal was contrary to 

the conservation of water within the State.   [3-13-18, Tr. 15:12–17:2, 74:17–24]. 

2.14 The graph of Wheatfield Deep water levels reflects non-pumping conditions 

within the San Andres-Glorieta. Water levels where there is no pumping cannot be used to 

project future conditions that result from an escalating 40-year pumping schedule from the San 

Andres Glorieta from well ASE-2. [AS Ex. 91]. 

2.15 The Ameriwest and Wheatfield Deep wells show an immediate decline from 

pumping at ASE-2 and failure to recover to pre-test levels within 35 days. [AS Ex. 120]. 

2.16 AS Exhibit 91 relies on only two data points (Wheatfield Deep and Wheatfield 

Shallow) and data that only extends back to 2010 and does not use available data from the 1970s, 
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1980s, and 1990s for many of the wells used in calibration, virtually all of which show declining 

water levels. [3-13-18, Tr.24:13-25–Tr.32:1-2; AS Ex. 91, AS Ex. 114].  

2.17 As shown in AS’s model, the fact that S-2618 pumping at the rate of 350 af/y 

causes a 50-foot decline in water levels in domestic wells (most of which are in the Chinle 

formation) indicates that a hydraulic connection exists between the SAG and the Chinle 

formations. [3-13-18, Tr. 32:14-25-Tr.33:1-4; AS Ex.  129] 

2.18 Paul Davis was qualified by the court to testify as an expert witness on 

hydrogeology and groundwater modeling.  [3-14-18, Tr.].  

2.19 Mr. Davis testified that pumping water out of the San Andres/Glorieta is akin to 

"mining water" since it is in excess of 10,00 years old. [3-14-18, Tr. 30:14–17, 42:1-16, 43:15–

17, 44:10–20]. This affects availability for this and future applications since this "old" water 

cannot be replaced. [3-14-18, Tr. 42:1–16, 43:15-17, 44:10–20]. 

3.0 Severe droughts during the 40-year pumping schedule are not even considered by 
the applicant. 

3.1 Professor David Gutzler holds degrees in engineering physics for the University 

of California at Berkeley, in Atmospheric Science from the University of Washington, and a 

Ph.D. in meteorology from the Massachusetts Institute of Technology [3-14-18, Tr. 182:16–23]. 

3.2 The Court qualified Professor Gutzler is as an expert witness in the areas of 

climate science and modeling with a focus on the regional and New Mexico impacts of climate 

change [3-14-18, Tr. 187:20–188:10]. 

3.3 Dr. Gutzler agrees that the following language from the National Climate 

Assessment is a fair summary of the impacts of climate change on New Mexico:  

The Southwest is the hottest and driest region in the United States, where the 
availability of water has defined it landscapes, history of human settlement, and 
modern economy. Climate changes pose channels for an already-parched region 
that is expected to get hotter and, in its southern half, significantly drier. Increased 
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heat and changes to rain and snowpack will send ripple effects throughout the 
region's critical agriculture sector, affecting the lives and economies of 56 million 
people—a population that is expected to increase 68 percent by 2050, to 94 
million. Severe and sustained drought will stress water sources, already 
overutilized in many areas, forcing increasing competition among farmers, energy 
producers, urban dwellers, and plant and animal life for the region's most precious 
resource.  

[3-14-18, Tr. 218:16-–219:9]. 

3.4 There is a clear and unambiguous tendency for very severe droughts to occur in 

New Mexico on average twice per century, as observed in reconstructions of stream flow based 

on tree ring records that go back for more than 1,000 years [3-14-18, Tr. 209:1-25– 210:13]. 

3.5 The temperature trends, both modeled and in the data, are steady and rising. 

During the periods of episodic drought, the effect of increasing temperatures is to greatly 

increase the evaporation rate which exacerbates the kinds of drought that have been occurring for 

millennia in this region [3-14-18, Tr. 208:22–209:20]. 

3.6 New Mexico and the East Mountain area are currently in a major drought. [3-14-

18, Tr. 210:14–16]. 

3.7  The last major drought in New Mexico was in the 1950s and set record low 

stream flows and destroyed dry land farming in much of the state including the Estancia Basin. 

[3-14-18, Tr. 210:17–211:14]. 

3.8  The effect of the severity of drought New Mexico is currently experiencing is to 

cause a negative surface water balance. [3-14-18, Tr. 214:10–17]. 

3.9 A negative surface water balance inhibits the supply of surface water to percolate 

into aquifers. [3-14-18, Tr. 214:10–17]. 

3.10  It is highly likely that sometime within the next half century, there will be 

another severe drought like the current drought and the 1950s drought. [3-14-18, Tr. 214:18–

25]. 
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3.11 Because of warmer temperatures, the current drought is expected to be followed 

by a drought in the next 50 years that is likely to be more severe with drier surface than seen in 

the past. [3-14-18, Tr. 215:1–5]. 

3.12 These droughts will extend to the Sandia Basin and the area of Application S-

2618 [3-14-18, Tr. 215:6–16]. 

3.13 The State Engineer does not consider climate change in any way in reviewing, 

approving, or disapproving an application for the appropriation of groundwater. [3-15-18, Tr. 

193:3–6].  

3.14 The OSE has a “drought task force,” but that task force is not relevant to the 

OSE’s consideration of Application S-2618. [3-15-18, Tr. 194: 4–13]. 

3.15 There is no serious scientific debate that the rapid rate of climate change seen 

over the past half century is caused by greenhouse gas emissions emitted to the atmosphere by 

human activities [3-14-18, Tr. 189:2–15]. 

3.16 Global and regional climate models have been extensively validated and cross 

validated over the last 30 to 40 years; the modeling mimics reality very closely. [3-14-18, Tr. 

195:9–197:6]. 

3.17 The findings of Professor Gutzler’s regional scientific work relate to the State of 

New Mexico and the East Mountain area of Albuquerque, as the temperature trends occur across 

the entire region and are applicable at the local scale across the Southwestern states. [3-14-18, 

Tr. 204:18–205:9]. 

3.18 Large scale climate change associated with increasing greenhouse gases increases 

temperature, which increases evaporation rates, and to a lesser extent, pushes precipitation 
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northward, resulting in a state of less precipitation and higher temperatures. [3-14-18, Tr. 

205:11–25]. 

3.19 This has the effect of drying the land surface. The surface water balance trends 

negative and indicates less water available for groundwater recharge through the surface. [3-14-

18, Tr. 205:11–25]. 

3.20 Snowpack and runoff in the Sandia Mountains will decrease, and both 

evaporation and evapotranspiration will increase as temperatures rise. [3-14-18, Tr.217:16–

218:2]. 

3.21 The availability of surface water will decline in this region and including the area 

of the Application over the next half century. [3-14-18, Tr. 219:10–19]. 

3.22 Conservation needs to considered even more carefully given the effects of 

ongoing climate change on New Mexico’s water resources. [3-14-18, Tr. 219:20–220:1) 

3.23 The public welfare of the people of the state of New Mexico and those who live in 

the area of the application is best served by very careful stewardship of increasingly scarce water 

resources for the health and prosperity of this generation and those to come. [3-14-18, Tr. 

220:2–21]. 

4.0 Because of fundamental structural errors the DBSA groundwater flow model is not 
reliable. 

4.1 Neil Blandford testified for AS about the groundwater flow model he and Daniel 

B. Stephens & Associates (“DBSA”) constructed to support this Application S-2618 and about 

“what the effects of that appropriation would be on existing water rights and users, both 

groundwater wells and surface water.” [3-7-18, Tr. 53:6–10]. 

4.2 The model encompasses seventy-two square miles. Blandford cannot recall how 

many model cells are contained in the model, [3-7-18, Tr. 173:20–174:7]. 
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4.3 Christopher Wolf (Wolf) testified that the geologic cross-sections he drew in his 

geologic model (including cross section D-D’ [AS Ex. 47] are the structural foundation for the 

geology used by Mr. Blandford in constructing AS’s groundwater flow model. [3-6-18, Tr. 

50:9–17, 77:2–3, 10–12].  

4.4 Blandford explained that determining the geologic model “was really how we 

determined the distribution of hydraulic properties in the model. [3-7-18, Tr. 97:16–20]. 

4.5 Wolf admitted that he made errors in constructing geologic cross-section D-D’. 

[3-6-18 Tr.113:11-24]. As drawn by Mr. Wolf, D-D’ shows approximately 1000 feet of vertical 

displacement across the San Antonito fault. [3-6-18, Tr.112:23–113:3]. 

4.6 This caused a 500’ structural error in the vertical offset of geologic strata across 

the San Antonito Fault. [3-6-18, Tr.116:8; AS Ex. 47]. 

4.7 This 500’ structural error was not corrected. [3-6-18, Tr. 115:21–25, 116:1–10].  

Blandford purported to adjust for Wolf’s 500’ structural error by making unspecified and 

previously undisclosed changes to the hydraulic properties assigned to model grid cells in the 

area of the north-western portion of D-D’ [3-7-18, Tr. 83:3–14]. 

4.8 Having presented no evidence that Wolf’s 500-foot structural error and related 

hydraulic properties was corrected, AS admitted at trial that the model is contrary to the known 

geologic stratigraphy which AS purports to model. [3-6-18, Tr. 115:21–116:10].  

4.9 Correcting the error in the cross-section D-D’ would place the San Andres 

Formation 500 feet higher and in a different layer of the 100-300’ model grid cells relative to the 

uncorrected version [3-6-18 Tr. 115:23-25-Tr. 116:1-8]. 

4.10 Correcting Wolf’s error would result in a different vertical distribution of 

hydraulic conductivity for which values range over 5 orders of magnitude (a factor of 100,000) 
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based on hydraulic conductivity of the Abo formation at 0.0085 feet per day and the San Andres 

Glorieta formation at 155 feet per day [AS Ex.112]. 

4.11 Correcting this error would result in different horizontal hydraulic connection 

across the San Antonito Fault by placing a larger interval of San Andres Glorieta formation 

(hydraulic conductivity of 155 feet per day) in contact with Yeso formation (hydraulic 

conductivity of 0.97 feet per day). [AS Ex. 112]. 

4.12 This 500-foot structural error and related vertical realignment of geologic strata is 

significant. The failure to correct this mistake in the geologic structure of the model affects the 

calibration, accuracy, and reliability of the model. [3-13-18, Tr. 63:16–66:23]  

4.13 The specified model recharge assumes a 40-year constant recharge rate based on 

snowpack and surface water runoff from the East Sandia Mountains. [3-7-18, Tr. 93:21–22; 3-8-

18, Tr. 187:24–188:3; AS Ex.111]. 

4.14 The assumed 40-year constant recharg is contrary to the unrebutted testimony of 

Dr. Gutzler that in the model area temperatures will steadily increase, that snowpack and surface 

runoff will steadily decline, and that these trends will continue for at least the next 40 years. [3-

14-18, Tr. 208:1–210:25, 217:1-25]. 

4.15 Dr. Gutzler also testified that the snow pack and surface water runoff will be 

decreased and that evapotranspiration will be increased by the current drought and another major 

drought that he predicts will take place within the 40-year proposed pumping schedule. [3-14-18, 

Tr. 209:1–214:25]. 

4.16 The recharge model is not calibrated. It is simply a projection based on 

undocumented assumptions.  Mr. Umstodt testified that he had not performed an uncertainty 

analysis on his model and its calculations.   "When I have uncertainty, I select values that give 
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me a lower rate of recharge."  He testified that his DPWM model results as\re an “estimate” [3-8-

18, Tr. 115:22], and a “calculation” [3-8-18, Tr. 120:11–13, 124:24, 199:25–200:12]. 

4.17 According to the model, an amount of 487 af/y of water is instantaneously 

injected into the model at two places in the western boundary of the model domain. [3-14-18, Tr. 

81:6–13; 3-7-18, Tr. 93:19–25; As Ex. 111]. Blandford fails to adequately rebut this admission. 

[3-7-18, Tr. 175:1–176:25]. 

4.18 The ground water model is unreliable because the model calibration process 
was not documented, is a circular, arbitrary trial and error process used to 
infer fault barriers and other model features that in turn influenced model 
simulations that are used to calibrate the model. 

4.19 The model was constructed in a series of 20 or more undocumented, iterative 

simulations where model outputs were simulated by the model to attempt to correlate with 

observed data, the model was recalibrated, model simulations were run again, the model was 

recalibrated again, and this process was repeated again and again. The end result of this trial and 

error process was the published model which included critical features of the fault zone barriers 

which were inferred by the undocumented iterative calibration. [3-14-18, Tr. 121:2–15]. 

4.20 Blandford testified that he used both trial and error changes made by hand and 

optimization software to adjust model cell properties a large number of times to try to reach an 

optimal value [3-7-18, Tr. 191:5–16].  

4.21 The model’s groundwater inflow at the western boundary of the model area of 

487 af/y was created solely by Blandford’s iterative calibration. Blandford started with a higher 

number of af/y and reduced it as he went through the calibration process. [3-7-18, Tr. 196:2–7. 

The model holds this at a value that doesn’t allow the water level to change [3-14-18, Tr. 81:6–

13]. 
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4.22 Paul Davis was not able to evaluate the calibration or the changes made to the 

2011 model. He was not provided with any calibration logs, input parameters, sequence of 

calibration or the calibration criteria by AS. [3-14-18, Tr. 122:12–20, 141:19–24]. 

4.23 OSE expert Eric Keyes who evaluated the model for OSE testified that he also did 

not receive any calibration records from AS. He did not receive any computer files that 

documented any calibration or recalibration of the model. He received only the final calibrated 

version of the DBSA model and a couple of versions of the projection run. The files did not 

contain any documentation of calibrations or recalibrations that might have been made to the 

model. [3-15-18, Tr. 70:8–20) 

4.24  Blandford admits that when he could not get the model to “calibrate,” he added 

low permeability zones along fault barriers. [3-7-18, Tr. 156:19–157:12]. 

4.25 As part of his calibration process Blandford made hundreds of model runs where 

he adjusts different inputs and evaluates different outputs as part of what he calls calibration 

runs. [3-7-18, Tr. 157:19–25]. 

4.26 In addition to the calibration process undertaken on the model, Blandford testified 

that he determined the hydraulic properties of the model based on “what’s reasonable” in his 

judgment. [3-7-18, Tr. 100:7–10; AS Ex. 112]. 

4.27 The calibration process was used to infer faults that serve as horizontal flow 

barriers  including the "Echelon" and "Geophysical" faults and hydraulic parameters, and the 

place, manner and amount of recharge at the west boundary of model.  [3-14-18, Tr. 75:4-7, 

76:18–25, 77:1–5]. 

4.28 Keyes testified that the OSE had not done a zero-impact analysis to show at what 

appropriation request there would be no impact to any wells.  [3-15-18, Tr. 66:3–21]. 
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4.29 As compared with observed data, Blandford testified that “wherever we have to 

extrapolate data or figure out in the model what’s going on,” those things can be viewed as 

“assumptions that are made in the context of our understanding of the hydraulic system and the 

data that we do have for portions of that system.” [3-8-18, Tr. 9:19–10:1). 

4.30 There is no reliable evidence that the so-called Geophysical and Echelon 
Faults exist.  

4.31 In the process of attempting to justify the existence of the Echelon fault, 

Blandford admits it may not exist – it is an assumption that “we believe it’s the echelon fault,” 

but, if it is not, Blandford concluded, that in order to replicate the difference observed between 

the Wheatfield deep well and the San Andres-Glorieta hydraulic heads, “there needs to be 

another feature on that general area that significantly impedes groundwater flow.” [3-8-18, Tr. 

11:8–22].    

4.32 Blandford explains the inconsistencies between the Wheatfield Deep well and the 

Bernalillo County monitor well S-2775 by concluding that “the Geophysics fault and the 

Echelon fault that appear to me to be the most logical features that would obstruct flow.” [3-7-

18, Tr. 110:1–5]. 

4.33 AS’s justification for the existence of the “Geophysical” and “Echelon” faults 

from a “wedge aquifer analysis” is flawed and misleading. [3-13-18, Tr. 45:10–20, 47:5–25, 

48:1–51:13; AS Ex. 95]. 

4.34 The model calibration simulations are contrary to observed data and 
demonstrate that the model does not accurately simulate real world data. 

4.35 The court qualified Reid Bandeen as an expert witness to testify in the area of 

hydrology and qualified Paul Davis to testify as an expert witness in the areas of hydrogeology 

and groundwater modeling.  They testified that, given the hydrogeology inaccuracies in the 

groundwater model design and calibration, the AS groundwater model is inadequate for use in 
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accurately predicting water availability  and drawdown impacts due to the Application:  Quotes 

from their testimony:  "...a serious flag..." [3-13-18, Tr. 21:8-13] "...unreasonable..." [3-13–18, 

45:6–9] "...inconsistent..." [3-13-18, Tr. 51:11–13] "...doesn't make sense..." [3-13-18, Tr. 66:3–

23] "...can't be used for decision making..." [3-13-18, Tr. 34:16–21] "...not fit for any purpose.” 

[3-13-18, Tr. 64:24–25].  

4.36 Applicant’s and OSE’s Morrison impact analysis improperly applies the10-foot 

administrative drawdown allowance to exclude wells impacted by the assumed 40-year pumping 

schedule. It is wrong because the 10-foot administrative drawdown allowance may only be used 

in thick alluvial aquifers such as the Mid-Rio Grande Basin as stated in Morrison (2006, p.4).  

However, that assumption that is contrary to OSE expert witness Eric Keyes’ admission that the 

Sandia Basin is not a thick alluvial aquifer hydrologically similar to the Middle Rio Grande basin 

aquifer. [3-15-18, Tr. 51:24– 53:2; AS Ex. 79]. 

4.37 In response to the Court’s questions, Paul Davis testified that the Sandia Basin is 

not a thick alluvial aquifer and does not meet the criteria for use of the 10’ administrative 

drawdown allowance of the Morrison Criteria to identify impacted wells. [3-18-18, Tr. 177:13–

178:12]. 

4.38 The DBSA groundwater model does not include alluvium because the tiny bits of 

alluvium along streams are too thin to be included in the model [3-14-18, Tr. 53:7–19]. 

4.39 100 wells in the model area are impacted by model pumping if wells are not 

excluded by the Morrison 10’ administrative drawdown allowance. [3-14-18, Tr. 55:22–56:10, 

61:19–62:2; AS Ex. 79; NMELC Ex. 93]. 

4.40 The model’s failure to simulate the Applicant’s cornerstone assumption (as 

described by Blandford [3-7-18, Tr. 73:1–75:25], that there is no hydrologic connection between 
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the Chinle and SAG (as indicated in above) shows the unreliability of the model and its inability 

to predict impacts on wells completed in the Chinle caused by pumping in the SAG. 

4.41 Mr. Blandford testified that the Wheatfield deep and Wheatfield shallow well data 

proves that there is no hydrologic connection between the Chinle and the SAG. [3-7-18, Tr. 

72:20–75:21, 120:21–121:1-6; AS Ex. 91]. 

4.42 Blandford testified that a lack of hydrologic connectivity is the key assumption 

for the entire Application and that AS would not have gone forward with the Application without 

this data. [3-7-18, Tr. 72:20–75:21, 120:21–121:1-6; AS Ex. 91]. 

4.43  However, Blandford testifies that even with multiple calibration runs the model is 

unable to simulate the observed data regarding the Chinle and SAG in the Wheatfield wells. [3-

7-18, Tr. 120:23–121:6; AS Ex. 120]. 

4.44 And, contrary to Mr. Blandford’s assumption, the groundwater model projects 

that over 40 years, there is widespread and significant hydrologic connection between the Chinle 

and SAG aquifers. [3-13-18, Tr. 32:14–25, 33:1–4; AS Ex. 129]. 

4.45 Blandford used ASE-2 constant rate test results in model calibration. [3-7-18, Tr. 

121:7–122:17]. However, the model failed to produce model simulations that matched actual 

measured data, as shown in the Ameriwest simulation [AS Ex.91], the Wheatfield Deep 

simulation [AS Ex.121], and the ASE-2 simulation [AS Ex.122]. 

4.46 The model failed to produce model simulations at San Pedro Creek Springs that 

matched actual measured data from the ASE-2 aquifer test. During the test, there was a decline 

of 14 gpm, while the model simulated only a 3–4 gpm decline. [3-7-18, Tr. 123:2–8]. 

4.47 The model fails to accurately simulate observed San Pedro Spring declines during 

the ASE-2 aquifer test, which indicates the model calibration is deficient [3-13-18 Tr. 21:8–13]. 
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4.48 The model uses evapotranspiration to create virtual water to minimize the effects 

of pumping ASE-2 on existing wells. [3-14-18, Tr. 96:23–97:11]. 

4.49 The inability of the AS observation wells Ameriwest and Wheatfield Deep 

(completed in the San Andres–Glorieta aquifer) to fully recover within thirty-five days of the 

ASE-2 aquifer test indicates that the aquifer test pumping exceeded the ability of the aquifer to 

recharge itself within this time period. [3-13-18, Tr. 23:12–24:1-9; AS Ex. 120, AS Ex. 121]. 

4.50   Model simulations show impacts to 1,114 wells of other ownership (i.e. already 

appropriated water) at the level of 0.25 to 10 feet after 40 years. [3-14-18, Tr. 4 5:4–15, 51:1– 

52:25; NMELC Ex. 92]. 

4.51 Use of surface geophysics data collected 0.6 miles NE of the interpreted 

“geophysics fault” barrier boundary, does not support insertion of the “geophysics fault” in the 

model. [3-7-18, Tr. 39:24–40:24; AS Ex. 95, AS Ex. 151, AS Ex. 152, AS Ex. 153]. 

5.0 Aquifer Science has the burden to satisfy each element of NMSA 72-12-3. 

5.1 Aquifer Science must establish a present intent to put a particular amount of 
water to a particular beneficial use at a particular place. 

5.1.1 AS says that its beneficial purposes include residential, recreational, and 

equestrian, but it also foresees employing people to undertake the construction and generating 

taxes for the area. [3-5-18, Tr. 125–126]. 

5.1.2 The water budget for the Master Plan accounts for Village 1 in its total 

calculation of necessary water for the project. [3-5-18, Tr. 144:18–25].  

5.1.3 Without Village 1, the water supply will demand 120.8 af/y less, but the 

project will also generate an anticipated 70.7 af/y less effluent necessary to achieve Hurst’s 717 

af/y water budget. [AS Ex. 18]. 
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5.1.4  On its face, AS does not plan to put the full 717 af/y to the beneficial use 

proposed until year 28 of the Master Plan construction. [AS Ex. 12; AS Ex. 18]. 

5.1.5 AS also does not plan to achieve use of the full 350 af/y requested from 

the Sandia Basin until at least year 11. [AS Ex. 12]. 

5.1.6 Satisfying beneficial use of the 717 af/y at any point necessarily depends 

on obtaining 367 af/y of water from the Estancia Basin under CFC’s 2618 Permit via the Letter 

of Intent to agree on arranging water delivery through Entranosa. [AS Ex. 12; 3-5-18, Tr. 

189:1–7] 

5.2 AS’s impairment analysis is flawed and conditions cannot mitigate 
impairment. 

5.3 Applicant’s impairment analysis is based solely on pumping only from ASE-2, 

one of four well locations (ASE-2) requested by the Application S-2618. Pumping from the two 

additional extraction well locations listed in the AS Application both of which are located south 

of well ASE-2 will fundamentally change the outputs of the model and impact additional wells 

not identified by the ASE 2 model run.  [3-13-18, Tr.72:3– 74:16]. 

5.4 The Bernalillo County Well Monitoring Program shows that approximately 100 

domestic wells located within the model domain that are being monitored are declining at the 

rate of 1.78 feet per year, and that pumping an additional 350 af/y will certainly adversely impact 

more than 1,000 existing and permitted wells, within the AS Model Domain.  Testimony of 

Phillip Rust [3-9-18, Tr. 124:5], [3-14-18, Tr. 55:20– 56:10, AS Ex. 109, BC Ex. 15A table 1]. 

5.5 Keyes [3-13-18 Tr. 24:11–14] and Peterson [3-13-18, Tr. 187:12–15] both 

testified that the proposed withdrawal will exceed drawdown limits according to the 2006 

Morrison Guidelines. The AS model determined that only 11 domestic wells would be impacted.  
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The OSE’s use of the same model determined that one additional well would be impacted. [AS 

Ex.109; OSE Ex .19 table 4a]. 

5.6 The use of the Morrison Guidelines (2016) requires that the first step in 

determining drawdown is to "Estimate the existing water column."  This is defined as the 

"...difference between the non-pumping water level and the ...well depth (in domestic wells)." 

The first step in this analysis is to determine the non-pumping water level in the well. AS used 

the DBSA model to simulate this "non-pumping water level," which is also referred to as depth-

to-water (DTW) or “Hydraulic Head," and compared it with the actual measured DTW to 

determine the impact on numerous wells within the AS Model Domain. [AS Ex.7 9, p. 2–4]. 

5.7 AS compared their simulated DTW measurements with actual measurements 

from 11 USGS monitored wells and from 5 AS monitored wells. Comparisons between the 

actual and simulated measurements, taken from the hydrographs show that in 10 of the 16 wells, 

the simulated DTW was higher than the measured data and lower in 4. [AS Ex. 114].  

5.8 The greatest deviations among the USGS monitored wells simulated a DTW that 

was 100 feet higher (Well Number 350949106211801, bottom of fourth page of hydrographs) 

and 140 feet lower (Well Number 351011106220401, bottom of fifth page of hydrographs) than 

the actual measured data.  For the Ameriwest, ASE-1, ASE-2, and Wheatfield Deep wells, AS 

simulated a DTW of between 25 and 60 feet higher than the actual DTW.  The fact that the slope 

of the simulated and actual measurement lines do not match is further indication that the model 

cannot predict the trends in well levels, as well as the initial DTW.   

5.9 AS also compared their simulated DTW measurements with actual measurements 

from 89 wells in the Bernalillo County Well Monitoring Program. Comparisons between the 

actual and simulated measurements, taken from the hydrographs, show that in 57 of the 89 wells, 
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the simulated DTW was higher than the measured data, lower in 27, and within 10 feet in only 

12 of the 89 wells. [AS Ex. 115].   

5.10 The greatest deviations among the Bernalillo County monitored wells simulated a 

DTW that was 170 feet higher (SandovalCounty2, lower left of twentieth page of hydrographs) 

and 200 feet lower (EastMountainCoalitionNW19, lower left of ninth page of hydrographs) than 

the actual measured data. The simulated measurement on 27 other wells deviated at least 100 feet 

from the actual measured data. As with the USGS and AS monitoring wells, the slopes of the 

simulated and actual measurement lines are not parallel, again indicating the model's inability to 

predict trends as well as initial measurements. 

5.11 According to the pumping and development schedule [AS Ex. 12] that Mr. 

Hartman referred to as a “real world takedown,” AS will not put the full 350 af/y to use until at 

least year 11 of the project. Under this plan, DTW must be measured for at least 11 years and 

cannot be based on the inaccurate and unreliable simulations produced by the AS model. 

5.12 AS proposes replacement of wells as an acceptable remediation measure 

assuming (1) that the affected wells may be deepened or replaced in order to recover the supply 

of water; and (2) the Applicant will assume financial responsibility for deepening or replacing 

those impacted wells within the first five years.  [3-5-18, Tr. 154:4-17].   

5.13 San Pedro Creek is subject to a conservation easement. [3-5-18, 188:24–189:6]. 

5.14 As previously described, during pumping of ASE-2, there was an immediate 

impact upon stream flows in San Pedro Creek.  

5.15 In order to offset the stream depletion, AS will be required to obtain a permit from 

the New Mexico Environmental Department to put treated effluent into the creek. [3-5-18, Tr. 

170:5–8].  The depletion of the Spring amounts to approximately 100 af/y of return flow at year 
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28 of the development. [AS Ex. 18, AS Ex. 12]. Accordingly, groundwater pumping under the 

appropriation, if approved, will eliminate natural springtime flow from San Pedro Creek. 

5.16 The OSE must apply some guiding factors to independently evaluate the 
public welfare and conservation elements in NMSA 72-12-3(E). 

5.16.1 Despite the OSE’s practice of doing so, the public welfare and 

conservation elements are distinct from beneficial use—showing beneficial use does not per se 

satisfy the other elements. [3-15-18, Tr. 171:4–17]. 

5.16.2 The Legislature has not provided specific criteria to guide the public 

welfare or conservation analyses. No appellate court has yet interpreted the statute’s public 

welfare and conservation elements since the statute was amended in in 1983 and 1985 to add the 

conservation and public welfare requirements; the cases the AS and OSE rely on pre-date the 

amendments. (NMSA 72-12-3(E)). 

5.16.3 This Court on de novo review is not bound by OSE practices, findings or 

recommendations and must independently determine whether AS have meet its burden. Lion’s 

Gate Water v. D’Antonio, 2009-NMSC-057, ¶ 30, 147 N.M. 523, 534, 226 P.3 622, 631, 633 

(N.M. 2009). 

5.16.4 An agency “must create some general factors or policies to guide its 

determination.” Phelps Dodge Tyrone, Inc. v. New Mexico Water Quality Control Comm'n, 

2006-NMCA-115, ¶ 35, 143 P.3d 502, 510. 

5.16.5 Dr. Gutzler opined that the public welfare analysis should consider the 

impact of decisions on the future available water supply, given that New Mexico’s water supply 

is increasingly scarce and will become scarcer during likely severe drought and continuing 

climate change. (3-14-18, Tr. 219–220). Such drought is highly likely to occur during the life of 

AS’s project. [AS Ex. 12]. 
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5.16.6 AS and OSE did not consider drought predictions or climate change in 

evaluating or supporting this Application. [3-14-18, Tr. 220:2–21]. 

5.17  Conservation. 

5.17.1 Mr. Peterson’s conclusion that the proposed withdrawal is not contrary to 

conservation of water in the state did not rely on anything except the water demand analysis 

created by Hurst. [3-15-18, Tr. 17–24; AS Ex.18].  

5.17.2 AS argues that using reclaimed water on the golf course shows 

conservation, meanwhile its own plan uses 100 out of the 350 af/y of potable, not reclaimed, 

water on the golf course for the first 2 years. [3-5-18, Tr. 116:13–17, 176:13–23]. 

5.17.3 The plan installs two 9-hole golf courses that will need to be maintained 

using potable water until there is effluent generated to replace some, but not all, of that with 

reclaimed water. [3-5-18, Tr.176:13–23]. 

5.17.4 AS argues that building golf courses solely as a place to put effluent 

generated by potential future residential use is conservation, even though the courses themselves 

will require 37% (131 af/y) of potable water, even after 11 years. [AS Ex. 12]. AS did not 

explain why it was consistent with conservation to put potable water on the golf courses as it 

waits for buyers to justify the full residential buildout. [3-5-18, Tr. 190]. This outdoor use, 

primarily on golf courses, is admittedly a “substantial part” of Hurst’s water budget. [3-5-18, Tr. 

27].   

5.17.5 The sole basis for Peterson’s finding that the application met the ‘not 

contrary to the conservation of water within the state was the Hurst Report prepared by AS 

expert witness Gregory Hurst. [3-15-18, Tr. 192:17–24]. 
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5.17.6 Hurst admits that his water budget is entirely theoretical. [3-6-18, Tr. 

27:69]. 

5.17.7 Hurst’s water budget also assumes full build-out of the Master Plan, but 

Hurst does not know what portion of the water use or reuse will relate to the hotel and resort or 

the number of guests or amount of use the budget should attribute to them. [3-6-18, Tr. 24–25].  

5.17.8 This conservation plan was the sole basis for the OSE’s current position 

that the application is not contrary to the conservation of water within the state. [3-15-18, Tr. 

192:17–24]. 

5.17.9 Hartman testified that the conservation plan for the Town of Edgewood, 

the only place where the Master Plan has been approved, could not ignore the provisions that 

Bernalillo County has for conservation in Village 1, “because I think for anything for Village 1, 

that is going to have to be brought before Bernalillo County.” [3-5-18, Tr. 160:8–14]. 

5.17.10 While asking for 1,500 af/y from a basin where permits for lesser 

amounts were already being rejected due to insufficient groundwater available in the basin, AS 

did not propose supplementing the project with a supposedly viable water permit from the 

Estancia Basin until 2017. [3-12-18, Tr. 152:16–21]. 

5.17.11 The OSE previously determined that even a 30 af/y withdrawal 

would cause impairment, posed a detriment to public welfare, and was contrary to conservation 

of state water. [3-13-18, Tr. 16–17]. 

5.18 Public welfare. 

5.18.1 AS provided no basis for public welfare. 

5.18.2 Ms. Timian-Palmer testified that if a project puts water to beneficial use, 

“it benefits the public welfare.” [3-12-18, Tr. 175:23–176:7]. 
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5.18.3 In response to the only public welfare-related question he was asked—

what he would say are the major project features that, “add value for the state and the area”—Mr. 

Hartman answered that it was the “ability to have the golf course and use the reclaimed water is a 

long-term benefit to the basin and clearly to this project.” [3-5-18, Tr. 125:22–12]. 

5.18.4 The OSE takes the position that if an applicant states a beneficial use in 

the application, public welfare has been established per se. [3-15-18, Tr. 192:11–16]. 

5.18.5 The OSE acknowledged that it uses no other criteria for assessing whether 

an application is detrimental to the public welfare [3-15-18, Tr. 192:7–10]. 

5.18.6 Mr. Hartman agreed that once AS obtains the water right, it will figure out 

what do to with it.  [3-5-18 Tr. 187:16–19]. 

6.0 Conduct of the Office of the State Engineer. 

6.1 The OSE’s standards for public welfare are non-existent. 

6.2 Peterson is speaking for the OSE on the issues of conservation and public welfare 

as they pertain to applications for appropriation of groundwater. [3-15-18, Tr. 193:20–194:3]. 

6.3 The OSE has no criteria for public welfare as set out in 72-12-3(E). Mr. Peterson 

testified that “there’s no criteria at all.” According to Mr. Peterson, specifying a beneficial use 

per se meets the public welfare requirement. [3-15-18, Tr. 192:7–16]. 

6.4 Public welfare is evaluated by looking at the State Constitution definition of 

“beneficial use.”  This has been the position of the OSE for many years. [3-15-18, Tr. 172:4–

17]. 

6.5 The OSE does not consider climate change in any way in reviewing, approving or 

disapproving an application for the appropriation of groundwater. [3-15-18, Tr. 193:3–6].  

6.6 The OSE has a drought task force, but that task force is not relevant to the OSE’s 

consideration of Application S-2618. [3-15-18, Tr. 194:4–13]. 
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6.7 Regarding the arbitrary and capricious nature of certain conduct. 

6.8 The OSE has suggested imposing conditions such as deepening wells to mitigate 

impairment. [AS Ex. 13a]. 

6.9 The OSE issued administrative guidance (Proposed Conditions of Approval 

Application S-2618) that ignores the distinction between the elements, looking primarily at 

beneficial use without establishing any guidance for applying the statutory criteria. [AS Ex. 13a]. 

6.10 Since the previous rejection of AS’s application, the OSE has recommended 

approving this application but has not performed any independent analysis. [3-15-18, Tr. 

184:25-185:5; AS Mtn. to Establish Nature & Scope of Appeal, Ex. 5]. 

6.11 Mr. Peterson testified that John Romero was telling AS that the OSE was willing 

to amend the Permit 4854 Settlement Agreement with CFC to un-waive the two waivers and also 

extend the time within which to file proof of beneficial use for subdivision purposes to July 1, 

2034 and to further extend the time within which to file proof of beneficial use. (3-15-18, Tr. 

198:9–199:1). 

6.12 The OSE, through John Romero, also issued an advisory opinion regarding its 

willingness to grant CFC future extensions of time to show beneficial use for its Estancia Basin 

permit, despite CFC having waived its right to request such extensions. [NMELC Ex. 16b]. 

6.13 Judicial estoppel of certain conduct of the OSE. 

6.14 The OSE previously denied this application, and by recommending approval now, 

the OSE is effectively appealing its own prior decision that there was no unappropriated water 

available to satisfy this application. [3-15-18, Tr. 184:25–185:5; AS Mtn. to Establish Nature 

& Scope of Appeal, Ex. 5] 
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6.15 The OSE previously determined that there was insufficient unappropriated water 

available to satisfy at least one application for a lesser amount in the same basin, application S-

1216 for 200 af/y [3-13-18, Tr. 16:2–12].  

6.16 The OSE has not explained why water that was unavailable then is available now, 

or how this application satisfies any of the other elements. [3-15-18, Tr. 184:25–185:5].  
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CONCLUSIONS OF LAW 

1.0 Aquifer Science’s Application violates the Anti-Speculation Doctrine. 

1.1 Groundwater permits essentially enable one entity to monopolize a certain amount 

of state water for a period of time at the exclusion of others ready to put that water to beneficial 

use. Millheiser v. Long, 1900–NMSC–012, ¶¶ 29–31, 10 N.M. 99, 61 P. 111, 117 (Terr. N.M. 

Sup. Ct. 1900); see also State ex rel. Erickson v. McLean, 1957-NMSC-012, ¶ 23, 62 N.M. 264, 

308 P.2d 983. “[T]he right to use of the water’ must be exercised or lost; one cannot sit on water 

rights to the exclusion of any other claimant without putting them to beneficial use.” Walker v. 

United States, 2007-NMSC-038, ¶ 22, 162 P.3d 882, 888–89 (quoting N.M. Const. art. XVI, § 

3); see also NMSA § 72-12-2.  

1.2 Accordingly, anyone seeking to appropriate groundwater in New Mexico has the 

burden to present an application that shows a present intent to put the specific amount of water 

requested to beneficial use for a specific purpose and at a specific place, within a reasonable 

time. NMSA § 72-12-3; State ex rel. Martinez v. City of Las Vegas, 2004-NMSC-009, ¶ 34, 135 

N.M. 375, 89 P.3d 47. In assessing an applicant’s plan, “it is essential that there shall have been a 

beneficial use which is more than speculative.” Jicarilla Apache Tribe v. United States, 657 F.2d 

1126, 1135 (10th Cir. 1981) (applying New Mexico water law and citing Colorado River Water 

Conservation Dist. v. Vidler Tunnel Water Co., 594 P.2d 566, 566–68 (Colo. 1979)). 

1.3 Because New Mexico only has enough water to supply its most urgent needs, “its 

utilization for maximum benefits is an essential requirement second to none, not only for 

progress, but for survival.” City of Las Vegas, 2004-NMSC-009, ¶ 34, 135 N.M. 375, 89 P.3d 47. 

In the preeminent case on water speculation in the western states, the Colorado Supreme Court 

explained that permitting appropriations that are “grounded on no interest beyond a desire to 

obtain water for sale would as a practical matter discourage those who have need and use for the 
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water from developing it. Moreover, such a rule would encourage those with vast monetary 

resources to monopolize, for personal profit rather than for beneficial use, whatever 

unappropriated water remains.” Vidler, 594 P.2d at 568.   

1.4 Applicants must show firm commitments for the water’s use, particularly where a 

“future use” is the basis. Jicarilla Apache Tribe v. United States, 657 F.2d 1126, 1135 (10th Cir. 

1981). For instance, “an absence of evidence of any contracts, negotiations, or plans to sell” the 

relatively small amount of hydroelectric energy proposed for the use was “too wasteful and 

speculative to constitute a ‘beneficial use’ under New Mexico’s permit system of prior 

appropriation.” Id. (mere hope of possible sales of water in the future is speculative and 

inconsistent with beneficial use). An option or conditional promise cannot be relied upon. Vidler, 

594 P.2d 566 at 568.  

1.5 A present intent to appropriate water has been considered speculative in cases that 

“involve situations in which someone attempts to divert more water from a common source than 

they can actually use with the intent or purpose of then essentially extorting other potential users 

of water from the same source.” Christopher v. Owens, 2016-NMCA-099, ¶ 28, 385 P.3d 633, 

638 (citing Millheiser, 1900–NMSC–012, ¶¶ 30–32, 10 N.M. 99, 61 P. 111; see also New 

Mercer Ditch Co. v. Armstrong, 21 Colo. 357, 40 P. 989 (1895) (same). 

1.6 By its terms and AS’s proposed 40-year pumping schedule, the CFC Permit 4854 

for water from the Estancia Basin on which AS relies is unavailable for the CFC Project. Thus, 

the application must be denied.  

1.7 As shown below, the Master Plan and the pumping schedule that AS have 

presented as the foundation necessary to support their Application do not show an intent to 

appropriate the requested water that rises above the speculative level.  
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1.8 Under the pumping schedule, AS does not plan to put the requested amount to use 

until year 11 of the project and does not intend to achieve full build-out of the Master Plan—the 

purpose of the use—until year 28 at the earliest, if ever. The water budget it uses for proposing a 

717 af/y beneficial use relies on a significant amount of reclaimed water from effluent generated 

by residents of the fully built-out Master Plan to sustain the golf course and to replace the stream 

flow in San Pedro Creek which AS admits will be dried by its pumping. Yet it has done no 

market studies to ensure that there is a market in the area for the type and size of residential 

development it proposes. Indeed, Mr. Hartman testified that the factual basis and example for the 

phasing of water use and buildout was the Dayton County Club in Dayton, Nevada that began 

construction in the mid-1980s and is only 50% built out today. The economic viability of AS’s 

project and 40-year pumping proposal lacks a competent foundation and is speculative. 

1.9 The water supply is based on the Letter of Intent and is highly conditional and 

speculative, with not a single contract in place for the Permit 4854 water needed to build out the 

CFC Project. [3-5-18, Tr. 189:1–7; NMELC Ex. 16b]. 

1.10 Obtaining the full beneficial use also relies on 367 af/y from a permit to use water 

from the Estancia Basin that will not be available for use on the Master Plan, because it expires 

by its terms if it does not achieve full beneficial use by 2024, before AS even plans to put it to 

use. Moreover, proof that the water can be delivered to the Master Plan rests solely on a Letter of 

Intent that is uncertain and conditional, with no commitments to assign water rights to Entranosa 

or for Entranosa to deliver that water.  

2.0 Village 1 is wholly located in Bernalillo County and outside the jurisdiction of the 
Town of Edgewood and outside the Master Plan. 

2.1 It is axiomatic that a municipality’s or a county’s jurisdiction is generally limited 

to the extent of its own boundary. See, e.g. NMSA § 3-21-2 (the extent of a county’s zoning 
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authority is limited to the territory within its boundary that is not within a municipality’s zoning 

jurisdiction, and vice versa, except that counties of a certain size may share concurrent 

jurisdiction with a municipality’s extraterritorial zoning jurisdiction.); see also Id. § 3-20-5 

(stating that “[f]or the purpose of approving the subdivision and platting of land . . . the 

jurisdiction of a county includes all territory not within the boundary of a municipality” and 

prescribing certain circumstances in which a municipality may share platting jurisdiction with 

the county in which it lies).  

2.2 Because the Town of Edgewood is in Santa Fe County, not Bernalillo County, 

there is no shared jurisdiction. The Town of Edgewood simply has no jurisdiction over Bernalillo 

County, particularly for purposes such as zoning or subdivision approval.  

2.3 Because Village 1 lies in Bernalillo County and has not been annexed by 

Edgewood, and because only Edgewood and not Bernalillo County has approved the Master 

Plan, Village 1 is not part of the approved Master Plan area and cannot be claimed as a place of 

beneficial use.   

2.4 Thus, Village 1 cannot be considered to support this Application for water to use 

for the Master Plan. 

2.5 This Court’s assessment of this Application also cannot consider water 

requirements for Village 1 in whether the water use proposed for this project satisfies the 

statutory requirements for granting the requested permit. As a result, AS would have to propose a 

beneficial use for an amount of water reduced by the amount it presently allocates to Village 1. 

2.6 Because AS has instead proposed a plan to use 717 af/y for its project and to use 

350 af/y from the Sandia Basin in particular and did not propose any alternative plan that took 
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into account the unavailability of Village 1, the proposal that this Court must consider cannot 

satisfy the statutory requirements without Village 1. 

3.0 The 4854 Permit, by its terms, is not available to provide water to the CFC Project. 

3.1 Although the current validity of the 4854 Permit is not in question here, the 

permit expires by its terms on July 1, 2024 before AS plans to use it to satisfy the Master Plan.  

3.2 Jeff Peterson’s testimony confirmed that, pursuant to a 2014 Settlement 

Agreement, CFC had to show proof of beneficial use of the water under the Estancia Permit by 

July 1, 2024 or that permit would be canceled. However, AS does not plan to begin using water 

from the 4854 Permit until year 12 of the project—at ``the earliest 2030, in the best-case scenario 

of obtaining final and un-appealable approval of the Sandia Permit in 2018. Thus, AS will not 

put the Estancia water to beneficial use in the Master Plan until at least 6 years after the deadline 

to do so under the terms of the Estancia Permit as modified by the Settlement Agreement, in 

which CFC also waived its right to seek further extensions or a hearing. 

3.3 And although Mr. Peterson testified that the OSE told CFC that OSE was 

agreeable to amending the Settlement Agreement in the future to allow for additional time, Mr. 

Peterson also testified that OSE’s ex parte advisory opinion was not an amendment of the permit, 

and there is no record evidence that CFC has sought any such amendment. 

3.4 If the 4854 Permit is not put to beneficial use by 2024, it will be canceled under 

the terms of the permit, and AS affirmatively plans not to use Estancia water until year 12 of the 

project—that is, 2030, at the earliest—so the deadline for the Estancia Permit cannot be met 

under the plan. 

3.5 Because the 4854 Permit will be canceled before the time AS plans to use the 367 

af/y of water needed to put the full 717 af/y to beneficial use in the Master Plan, the 4854 water 

will be unavailable for the project.  
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3.6 Without the 367 af/y, AS cannot satisfy its 717 af/y proposed beneficial use. 

3.7 On this basis, the Application must be denied.  

3.8 Even if it were not unavailable under the terms of the Estancia Permit, the 367 

af/y is unavailable under the terms of the Letter of Intent between CFC, Entranosa, Vidler, and 

AS.    

3.9 An agreement that, although in promissory form, actually promises nothing is 

illusory. Flemma v. Halliburton Energy Services, Inc., 2013-NMSC-022 ¶ 29, 303 P.3d 814, 823 

(citing Corbin on Contracts § 5.28 at 142 (rev. ed. 1995). “Words of promise which by their 

terms make performance entirely optional with the ‘promisor’ do not constitute a promise.” Id. 

(quoting Restatement (Second) of Contracts § 77 (1981). 

3.10 The Letter of Intent contains no promises because CFC says that it will agree to 

assign the Sandia Permit to Entranosa, only if and when AS receives final un-appealable 

approval of the Sandia Permit, and only if the Sandia Permit is approved will Entranosa begin 

working with CFC to develop a plan to provide infrastructure to deliver water. Mr. Hartman 

testified that if S-2618 was not granted that CFC would not go forward with its conditional 

commitment to assign the CFC Permit 4854 water to Entranosa. 

3.11 Having not even committed to assign the Sandia Permit to Entranosa, CFC has 

made its performance entirely optional, even if AS were to obtain the Sandia Permit.  

3.12 AS’s testimony confirmed that CFC has no obligation to develop the master plan 

any further if the Sandia permit is not approved, or to assign the Estancia permit to Entranosa. 

3.13 Entranosa has not promised anything in the Letter of Intent, only to develop a 

plan to serve the Master Plan project using the water rights, making performance entirely 

optional even if AS were to obtain the Sandia Permit. 
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3.14 Furthermore, neither CFC nor Entranosa, the only parties to the Letter of Intent 

with any promises under the agreement—even those involving optional performance—is the 

applicant here. AS promised nothing whatsoever in the Letter of Intent.  

3.15 Because the Letter of Intent that CFC signed with Entranosa does not involve any 

commitments by either party, it is illusory. 

3.16 Absent the Letter of Intent, there is no basis to assure the state that AS would 

have any way to receive the water from the Estancia Permit.  

3.17 AS has failed to offer anything more than a speculative plan to obtain the 

additional 367 af/y of water needed to put the entire 717 af/y to beneficial use.  

3.18 Furthermore, because there is nothing in New Mexico’s water law allowing an 

applicant to rely on groundwater from another source to satisfy the statutory requirements in the 

basin from which the application seeks to appropriate water, the 367 af/y from the Estancia Basin 

cannot be considered to support this application for Sandia Basin water. 

3.19 For all of these reasons, the Application must be denied. 

4.0 On its face, Aquifer Science’s plan cannot establish present intent to put the 350 af/y 
of Sandia water to beneficial use in a timely manner.  

4.1 Until an applicant “can apply the water it cannot be said to have a beneficial use, 

nor, for that matter, a completed appropriation.” Jicarilla Apache Tribe, 657 F.2d at 1135. 

NMSA § 72-12-8 requires that applicants put water to beneficial use within four years. § 72-12-8 

(A). Only when an applicant shows reasonable cause for nonuse may the OSE grant an extension 

for “a period not to exceed three years” at a time. § 72-12-8 (B). NMSA § 72-1-9 provides a 

narrow exception to this rule, in which “municipalities, counties, school districts, state 

universities, member-owned community water systems, special water users' associations and 

public utilities supplying water to municipalities or counties” may be allowed to obtain a permit 
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based on a 40-year plan for the water use. Id. § 72-1-9. “The amount of water which has been 

applied to a beneficial use is, of course, a measure of the quantity of the appropriation.” McLean, 

1957-NMSC-012, ¶ 22, 62 N.M. at 270, 308 P.2d at 987. 

4.2 AS’s time for beneficial use is governed by NMSA § 72-12-8, which requires 

putting the requested water to use within four years, subject to the OSE’s discretion to grant 

extensions not to exceed three years and only upon request showing reasonable cause.  

4.3 AS is not entitled to rely on an extended appropriation plan like the 28-year plan 

it sets forth, as it is not the type of entity that NMSA § 72-1-9 allows to rely on a 40-year plan 

for beneficial use. 

4.4 Within the first three years of the project, construction will focus on the first 9 

holes of a golf course, and waste water treatment and other infrastructure specifically to deliver 

water to the golf course, by which time only 202 af/y of water will be put to use. After residential 

construction begins in year 4, the second 9 holes of the golf course begin in year 10, and it is not 

until year 11 that the full 350 af/y is put to use. The full amount is not achieved until 17 years 

later, and full build-out is not reached until two years after that. 

4.5 Having affirmatively represented that it does not plan to use the full 350 af/y of 

water requested from the Sandia Basin until year 11 of the project, and not to put the full 717 

af/y to beneficial use until at least 28 years into the project, AS has established that it has no 

present intent to fulfill its beneficial use within three years, or even a reasonable time.  

4.6 Moreover, AS’s entire water budget relies on achieving full build-out in order to 

generate the 398.4 af/y effluent needed to bring the project’s 1,131.7 af/y down to the 716.9 

proposed in the Application.  



41 
 

4.7 First, AS’s 717 af/y water budget is based on a Master Plan that includes Village 

1, which accounts for a substantial amount of reuse water—and which is outside the scope of the 

Project. Although AS did not account for the amount of Village 1 would use or generate in its 

water budget, the testimony established that if Village 1 is not built, the calculation of the 

irrigated acreage and effluent would have to be reduced. Accordingly, both the 717 af/y proposed 

for beneficial use and the 350 af/y requested in this Application are excessive because Village 1 

must be removed from the equation. Because Village 1 is outside the scope of the approved 

Master Plan, it cannot be considered as part of the calculation. As a result, AS cannot show 

establish beneficial use under the plan it has set forth. 

4.8 Second, unless and until enough residential homes are sold and occupied to 

generate 398.4 af/y of effluent, the plan will have insufficient water to recycle for use on its golf 

courses and to replace the stream flow of San Pedro Creek which will be dried up by AS 

pumping. Without Village 1, AS cannot reach this amount.  

4.9 The benefit of the use and the water budget Hurst created are based on the Dayton 

Country Club in the Nevada desert featuring an Arnold Palmer golf course that was intended as 

an attraction, not as a place to dispose of treated effluent that may or may not be generated by the 

CFC Project. But although AS claims that these resorts and golf courses provide beneficial uses 

of recreation, job creation, and taxes generated, the testimony here is that this golf course is 

intended not to attract tourism but as “nothing more than a place to put effluent.” [3-6-18, Tr. 

29:14–21]. But even if it was similar to this project, the fact that 30 years later, the Dayton 

Country Club development is still only 50% built out illustrates why caution is necessary with 

such projects.  
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4.10 The evidence shows that the proposed use, its beneficial nature, and the plan for 

achieving that use are speculative.  AS has not carried its burden to establish that its request of 

350 af/y for its 717 af/y Project is for a beneficial use. 

5.0 Aquifer Science has not satisfied its burden to establish that its request of 350 af/y 
for its 717 af/y Project will not cause impairment. 

5.1 “The burden is on the applicant to show no impairment of existing rights.” Heine 

v. Reynolds, 1962-NMSC-002, ¶ 8, 69 N.M. 398, 402, 367 P.2d 708, 710; NMSA 72-12-3. The 

New Mexico Supreme Court has protected the right to use domestic wells. Bounds v. State ex rel. 

D’Antonio, 306 P.3d 457, 469 (N.M. 2013) (considering domestic rights akin to other junior 

water rights with respect to their priority). 

5.2 It is undisputed that the Application would cause impairment of existing users in 

the Sandia Basin. 

5.3 Furthermore, because of the hydrogeologic inaccuracies in the groundwater model 

design and calibration, and due to the model's inability to predict trends as well as initial 

measurements, as well as its hydrogeology inaccuracies in the groundwater model design and 

calibration, the extent of impaired wells cannot be sufficiently identified using AS’s model.  

5.4 Nevertheless, if the appropriation would impair any existing rights, “there is no 

necessity under the statute to further determine the degree or amount of impairment.” Heine, 

1962-NMSC-002, ¶ 8, 69 N.M. at 402, 367 P.2d at 710. 

5.5 Because it is undisputed that the proposed withdrawal will cause impairment, 

there is no need to determine the degree of impairment.  

5.6 Thus, AS’s Application does not satisfy the statutory requirement.  

5.7 The permit conditions AS has proposed cannot mitigate the impairment here and 

are improper. 
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5.8 Requiring other users’ wells to be deepened to accommodate this permit—as is 

done in states that follow the “rule of capture”—is inconsistent with the state ownership of 

groundwater in New Mexico. State Eng. v. Diamond K Bar Ranch, LLC, 2016-NMSC-036, ¶ 1; 

385 P.3d 626; cf Sipriano v. Great Spring Waters of America, Inc., 1 S.W.3d 75, 76 (Tex. 1999) 

(affirming the rule of capture, allowing “a landowner to pump as much groundwater as the 

landowner chooses, without liability to neighbors who claim that the pumping has depleted their 

wells.”); cf also Edwards Aquifer Auth. v. Day, 369 S.W.3d 814, 832 n.102 (Tex. 2012) (Texas’ 

law rests on fundamentally different principles than New Mexico’s: “Importantly, the State does 

not claim to own groundwater.”). Groundwater in New Mexico is state water subject to 

usufructuary rights only. NMSA 1978 § 72-12-18; Walker, 2007-NMSC-038, 162 P.3d 882. 

5.9 Moreover, the OSE has no authority to require impaired users to allow a private 

entity access to their property and to modify their wells, particularly where they are non-parties 

and not in privity with the applicant. By contrast, NMSA 72-12-3(B) recognizes that 

landowners’ property rights may be affected by holders of a groundwater permit and requires 

applicants to obtain written permission to enter a landowner’s property in order to access its own 

well on property the applicant does not own.  

5.10 In some cases, a proposed appropriation that would cause impairment has 

nevertheless been approved by granting the permit on the condition that, once the OSE issues a 

well permit, the permitholder will acquire and retire a specified amount of water rights in a 

hydrologically connected stream. See City of Roswell v. Berry, 1969-NMSC-033, ¶ 6, 80 N.M. 

100; see also City of Albuquerque v. Reynolds, 1962-MNSC-173, ¶ 32, 71 N.M. 428. In 

December 1994, Attorney General Tom Udall issued an opinion stating that, even though the 
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OSE’s “retirement” practice and procedures had been in effect for about twenty years prior, they 

were nevertheless unlawful as practiced because: 

they preclude full consideration of public welfare, water conservation, and 
impairment to existing water rights at the time the new conditional water right is 
approved. In addition, there is no express or implied statutory authority for the 
practice and procedure. Finally, the practice and procedure violate procedural due 
process requirements. 

N.M. A.G. Op. No. 94-07 at *1. 

5.11 Attorney General Udall found it significant that City of Roswell and City of 

Albuquerque were decided before the public welfare and conservation criteria were added to 

NMSA 72-12-3(E), concluding: 

It is not sufficient for the State Engineer to assert that at the time the applicant 
submits the notice of retirement, he will ensure that all public welfare, water 
conservation, and rights impairment concerns are dealt with. It is even 
conceivable that it will not be possible or practical to retire sufficient surface 
rights to offset the impairment caused by the groundwater permit. Id. at *3, 5. By 
that time, it would be too late to protest the permit or the retirement rights 
identified at the approval stage of the application, in violation of due process. Id. 
at *6. Under the Attorney General’s guidance, the public welfare, water 
conservation, and impairment issues should be analyzed and tested for whether 
they are satisfied before the permit is issued.  

Id. at *5.  

5.12 AS’s model is incapable of establishing the extent of impairment its appropriation 

would cause, and in fact the evidence shows that more than the 11 wells it identified will be 

impaired.  

5.13 For the same reasons that Attorney General Udall observed with regard to a 

groundwater permit that impairs surface rights, a groundwater permit that impairs groundwater 

rights should not be approved based on a condition that is “contemplated from the beginning as a 

means of offsetting impairment which is certain to occur absent the offset.” Id. at *7. Users of 
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rights later discovered to be impaired by AS’s appropriation would be unable to protest the 

permit or the retirement rights, violating their due process rights. Id.  

5.14 AS has provided no statutory authority supporting the OSE’s current practices of 

approving applications based on a condition intended to offset impairment that is certain to occur 

without it. The mere fact that it has been the OSE’s practice does not mean that the Legislature 

has deemed it lawful.  

5.15 In a de novo review of OSE actions under Lion’s Gate, “the district court can hear 

new and additional evidence and form its own conclusions based upon that evidence. In addition, 

its review of a decision of the OSE is neither limited to questions of law nor restricted to 

determining whether the OSE acted arbitrarily or capriciously. Finally, the district court’s review 

is not limited to whether an OSE’s action was substantially supported by the evidence or whether 

the action was within the scope of the OSE’s authority.” Lion’s Gate Water v. D’Antonio, 2009-

NMSC-057, ¶ 30, 147 N.M. 523, 534, 226 P.3 622, 631, 633. Accordingly, this Court need not 

rely on the OSE’s past practices in applying the law to the facts of this case.  

5.16 AS’s appropriation will impair existing rights to use the groundwater of the 

Sandia Basin, and the conditions proposed should not be considered as reasons to approve the 

Application. 

6.0 The public welfare and conservation elements in NMSA 72-12-3(E) must be applied 
independently and must consider drought, climate change, and other relevant 
factors. 

6.1 The New Mexico Supreme Court has emphasized that each part of a statute must 

be given effect: “[W]e refrain from reading statutes in a way that renders provisions 

superfluous.” Lion’s Gate, 2009-NMSC-057, ¶ 24, 147 N.M. at 533, 226 P.3 at 633. 

6.2 In addition to considering “the beneficial use to which the water will be applied,” 

(NMSA 72-12-3(B)), the statute requires the OSE to determine whether “the proposed 
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appropriation would not impair existing water rights from the source, is not contrary to 

conservation of water within the state and is not detrimental to the public welfare of the state.” 

NMSA §72-12-3(E). 

6.3 Under the plain language of the statute, beneficial use, impairment, public 

welfare, and conservation are distinct elements that must be considered independently. Lion’s 

Gate, 2009-NMSC-057, ¶ 24, 147 N.M. at 533, 226 P.3 at 631, 633 (emphasizing that each 

specific element considered by the OSE changes the scope of issues subject to the district court’s 

de novo review). Because the OSE’s interpretation of beneficial use as per se demonstrating 

public welfare renders the distinction between the elements superfluous, such an interpretation is 

clearly incorrect. Id. ¶ 29, 535, 634. 

6.4 This Court’s de novo review must consider relevant factors and important aspects 

of problem at hand, especially to interpret this statute that has not been interpreted.  

6.5 Failing to consider the impact that the level of drought historically expected in the 

model area and of the more severe drought exacerbated by to climate change is not enough to 

satisfy the independent statutory criteria. 

6.6 Because AS’s groundwater flow model is unreliable, it cannot be support 

analyzing impairment, public welfare, or conservation. 

6.7 AS’s water budget for the Master Plan has no factual basis supporting its 

assumptions and also cannot serve as a basis for a conservation finding. 

6.8 Contrary to its status as trustee for the public as owners of New Mexico’s water, 

the OSE made no competent and independent analysis of the AS model and did not apply any 

reasonable or rational criteria in recommending approval of the AS application. 
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6.9 When applying a statute that has not yet been interpreted, especially where the 

statute does not offer specific guidance, an agency “must create some general factors or policies 

to guide its determination.” Phelps Dodge, 2006-NMCA-115, ¶ 35, 143 P.3d at 510 (interpreting 

broadly the phrase “at any place of withdrawal of water for present or reasonably foreseeable 

future use” in whether to approve a discharge permit under NMSA 74-6-5(E)(3) was arbitrary 

and capricious without creating “some general factors or policies to guide its determination.”). 

The agency must provide a “rational connection between the facts found and the choices made,” 

and it must consider “relevant factors or important aspects of the problem at hand.” Alarcon v. 

Albuquerque Pub. Schs. Bd. of Educ., 2018-NMCA-021, ¶ 7, 413 P.3d 507, 511 (failing to do so 

is arbitrary and capricious). 

6.10 In order to fulfill the duty to follow some general factors or policies to guide the 

application of New Mexico’s public welfare statutory requirement, this Court may look to other 

jurisdictions with a similar requirement for guidance. At least fifteen states in the western United 

States require “public welfare” or “public interest” considerations for appropriation of state 

waters. A survey of these states’ jurisprudence interpreting their statutory requirements is 

instructive. 

6.11 In interpreting its “public welfare” requirements, the Idaho Supreme Court in 

Shokal v. Dunn followed early guidance from the New Mexico Supreme Court in concluding 

that: “[T]he ‘public interest’ should be read broadly in order to ‘secure the greatest possible 

benefit from [the public waters] for the public.’” Shokal v. Dunn, 707 P.2d 441 (Idaho 1985) 

(quoting Young &Norton v. Hinderlider, 1910-NMSC-061, ¶ 23, 110 P. 1045, 1050). The Shokal 

court also emphasized that the “relevant elements and their relevant weight will vary with local 

needs, circumstances, and interests.” Id. at 450.  
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6.12 Washington courts have considered whether applications established the project’s 

sustainability or assessed its impacts on related ecosystems. See, e.g., Center for Envntl. Law v. 

Washington Dept. of Ecology, 383 P.3d 608, 615–17 (Ct. App. Wash. 2016).  

6.13 Oregon has a specific public welfare policy on groundwater, requiring the state to 

ensure, among other things: (1) beneficial use without waste, within the capacity of available 

sources; (2) adequate and safe supplies of ground water for human consumption, while 

conserving maximum supplies of ground water for agricultural, commercial, industrial, thermal, 

recreational and other beneficial uses; (3) that the location, extent, capacity, quality and other 

characteristics of particular sources of ground water is determined; and (4) that reasonably stable 

ground water levels be determined and maintained. West’s Or. Rev. Stat. Ann. § 537.525. It 

further prohibits under threat of police power the depletion of groundwater supplies below 

economic levels; wasteful practices in connection with groundwater; and wasteful use of 

groundwater, impairment of or interference with existing rights to appropriate surface water, 

declining groundwater levels, interference among wells, and overdrawing of groundwater 

supplies or pollution of ground water exists. Id. 

6.14 Alaska’s statute, which also informed Idaho’s public welfare test, considers eight 

public interest criteria: (1) the benefits to the applicant resulting from the proposed 

appropriation; (2) the effect of the economic activity resulting from the proposed appropriation; 

(3) the effect on fish and game resources and on public recreational opportunities; (4) the effect 

on public health; (5) the effect of losses of alternative uses of water that might be made within a 

reasonable time if not precluded or hindered by the proposed appropriation; (6) harm to other 

persons resulting from the proposed appropriation; (7) the intent and ability of the applicant to 
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complete the appropriation; and (8) the effect upon access to navigable or public waters. Alaska 

Stat. § 46.15.080(b).  

6.15 “Public welfare determinations are decisions about the allocation of a scarce 

resource in such a way as to optimally achieve society's goals. They are, therefore, social policy 

decisions.” Susanne Hoffman-Dooley, Determining What Is in the Public Welfare in Water 

Appropriations and Transfers: The Intel Example, 36 Nat. Resources J. 103, 121 (1996). For 

instance, “an effective public welfare analysis should inquire into issues such as whether” the 

appropriation requires “keep[ing] a certain amount of groundwater in reserve in case there is no 

snow melt and the upstream reservoirs are low.” Charles T. DuMars; Michele Minnis, New 

Mexico Water Law: Determining Public Welfare Values in Water Rights Allocation, 31 Ariz. L. 

Rev. 817, 832 (1989).  

6.16 “Even if an applicant meets the threshold requirements of water availability and 

lack of impairment to existing rights for new permits or transfers, western states give state water 

officials the discretion to deny new permits and transfers that are not in the public interest.  

Under public interest statutes, state agencies have an affirmative duty to grant new permits and 

transfers only if the proposed use will be in the public interest.” Amber Weeks, Defining the 

Public Interest, 50 Nat. Res. Jour. at 259–60 (2010); see also Hoffman-Dooley, 36 Nat. Res. 

Jour. 104; Consuelo Bokum, Implementing the Public Welfare Requirement In New Mexico’s 

Water Code, 36 Nat. Res. Jour. 681 (1996).  

6.17 When water is not available for an application (a threshold issue), the “inevitable 

conclusion” follows that approving such a permit is not in the public welfare or consistent with 

conservation. Lion’s Gate, 2009-NMSC-057, ¶ 24, 147 N.M. at 533, 226 P.3 at 631, 633. The 
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fact it is not unusual to put water on the ground in park does not mean that the practice is not 

contrary to conservation. 

6.18 AS has entirely failed to address Dr. Gutzler’s unrebutted testimony or explain 

why, despite the current persistent drought across New Mexico including the model domain, its 

request of 350 af/y for its 717 af/y Project is not contrary to conservation of the state’s water 

resources and will not be detrimental to the public welfare.  

6.19 Analysis of public welfare and conservation is arbitrary and capricious unless it 

considers drought and climate change predictions. Alarcon, 2018-NMCA-021, ¶ 7, 413 P.3d at 

511. 

6.20 Given that an application’s impacts on conservation and public welfare are 

necessarily forward-looking, the failure of AS and OSE to consider drought predictions and 

climate change is irrational, ignores material future impacts, and cannot satisfy these statutory 

criteria.  

7.0 Aquifer Science has not satisfied its burden to establish that its request of 350 af/y 
for its 717 af/y Project is not detrimental to the public welfare of the state. 

7.1 Assessing “public welfare” must consider impacts to “health and safety, 

recreational, aesthetic, environmental and economic interests.” City of El Paso ex rel. Public 

Service Bd. v. Reynolds, 597 F. Supp. 694, 700 (D. N.M. 1984). 

7.2 That the proposed use for that withdrawal may qualify as a “beneficial use” does 

not mean that taking water from the particular source will not pose a detriment to public welfare.  

7.3 AS has not offered any rationale for claiming that its appropriation will not be 

detrimental to the public welfare.  

7.4 The only testimony and evidence in this case shows to the contrary. As 

established, because the approved Master Plan does not include Village 1, it does not support the 
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amount of water requested in the Application. And because the hypothetical plan to obtain water 

from the Estancia Basin to satisfy the 367 af/y deficit necessary reach 717 af/y cannot be relied 

upon, the Master Plan will not have the full amount of water needed to generate the required 

amount of effluent.  

7.5 AS cites this “ability to have a golf course and use the reclaimed water” as a 

“benefit to the basin,” but that benefit relies on effluent that cannot be generated in substantial 

quantities unless the Master Plan is fully built out. This is a highly speculative assumption that is 

contrary to Mr. Hartman’s testimony about the Dayton Country Club. Yet AS has conducted no 

investigation such as market studies to determine whether there is any demand for this resort-

style residential development in the area, or more particularly whether the demand is likely to be 

of the necessary level to support the benefits to the basin it proposes.  

7.6 Instead, AS has admitted that it will figure out what to do with the water after the 

Application is approved. This Application is before this Court at a time when the state of New 

Mexico and the East Mountain area where the Master Plan lies are currently in a severe drought. 

The last severe drought in the 1950s set record low stream flows and destroyed dry land farming 

in the Estancia Basin, adjacent to the Sandia Basin, and another severe drought is predicted 

within the next 50 years. These severe droughts cause more water to be evaporated or 

evapotranspired than precipitation can supply to the surface, creating a negative surface water 

balance that limits the supply of surface water available to percolate into the surface and into 

aquifers.  

7.7 But the evidence in this case shows that the next severe drought is likely to be 

more severe than the historic droughts or the current drought, because as temperatures increase, 

evaporation and evapotranspiration increase as well. This will cause a further reduction in 
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snowpack and runoff in the Sandia Mountains. Such “[s]evere and sustained drought will stress 

water sources, already overutilized in many areas, forcing increasing competition among 

farmers, energy producers, urban dwellers, and plant and animal life for the region's most 

precious resource.” [3-14-18 Tr. 218:16-Tr. 219:9]. 

7.8 AS has failed to offer any evidence rebutting this evidence. 

7.9 Furthermore, test pumping AS conducted—though inadequate to predict the 

extent of the Project’s impact—established impacts on San Pedro Creek likely to negatively 

affect the riparian habitat and its value to Protestants. 

7.10 Given the effects of drought and climate change, the public welfare of the people 

of the state of New Mexico and those who live in the area of the application is best served by 

very careful stewardship of increasingly scarce water resources for the health and prosperity of 

this generation and those to come. 

7.11 AS has not established that its Application is not detrimental to the public welfare, 

and so the Application must be denied.  

8.0 Aquifer Science has not satisfied its burden to establish that its request of 350 af/y 
for its 717 af/y Project is not contrary to conservation of the waters of the state. 

8.1 The plan AS sets out for conservation proposes using high-efficiency water 

fixtures and appliances, efficient landscape irrigation and xeriscaping, as well as irrigating its 

golf courses with reclaimed water. 

8.2 AS has not explained how the golf course it urges is intended specifically as a 

place to reclaim water can exist in any scenario other than its assumed full build-out in year 28 of 

the project. Furthermore, for at least the first two years, the 9 holes of the golf course will be 

irrigated entirely with potable water and potable water will also be used to replace San Pedro 

Creek flows that will be dried up by AS pumping. But once the golf course exists, it will require 
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continual irrigation to maintain. And under AS’s pumping schedule, no residences will have 

begun being built until after year three, when the first golf course is complete. Essentially, AS 

asks to use 100 af/y of the 350 af/y fresh water from the Sandia Basin—about the same amount 

currently being withdrawn from the entire basin—to irrigate a golf course in the desert for the 

purpose of showing that it is conserving water.  

8.3 Furthermore, because AS cannot count the effluent from Village 1 in its 

calculations and cannot rely upon the 367 af/y from the Estancia Basin on which its ability to 

supply 717 af/y hinges, it will have less effluent to reduce the amount of potable water it uses to 

irrigate to golf courses. AS’s conservation plan is premised on a fully built-out and fully-

occupied Master Plan that is not possible to achieve under the facts presented in this case. It has 

failed to propose any alternative calculations to show that under a reduced residential demand its 

project would conserve water. 

8.4 AS has not explained how it conserves water of the state by using fresh 

groundwater during a time of unprecedented drought to irrigate a golf course and replace lost 

stream flows in San Pedro Creek that it will have to maintain even if it never sells a home. 

Conservation needs to be considered even more carefully given the effects of ongoing climate 

change on New Mexico’s water resources. 

8.5 This Application must be denied because AS has failed to establish that it will not 

be contrary to the conservation of water in the state. 

8.6 AS has offered unreliable evidence to support its application. 

9.0 Under the Daubert-Alberico standards for testing expert testimony involving 
scientific evidence, the expert testimony on which Aquifer Science relies is 
unreliable and should not be given weight. 

9.1 An expert’s opinion testimony must be based on well-recognized scientific 

principles, and the threshold question is “whether the proponent of such testimony has shown 
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that the knowledge or method in question is reliable.” State v. Bregar, 2017-NMCA-028 ¶ 36, 

390 P.3d 212, 225. In determining whether scientific evidence has a reliable basis, courts 

consider the Daubert-Alberico factors: “(1) whether a theory or technique can be (and has been) 

tested; (2) whether the theory or technique has been subjected to peer review and publication; (3) 

the known potential rate of error in using a particular scientific technique and the existence and 

maintenance of standards controlling the technique's operation; ... (4) whether the theory or 

technique has been generally accepted in the particular scientific field[;] ... [5] whether the 

scientific technique is based upon well-recognized scientific principle[;] and [6] whether it is 

capable of supporting opinions based upon reasonable probability rather than conjecture.” 

Firstenberg v. Monribot, 2015 -NMCA- 062, ¶ 22, 350 P.3d 1205 ( (citing State v. Alberico, 

1993–NMSC–047, ¶¶ 46–55, 116 N.M. 156, 167–68, 861 P.2d 192, 203–04 (adopting factors set 

forth in Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579 (1993) for evaluating the 

admissibility of expert testimony involving scientific evidence). 

9.2 “The focus, of course, must be solely on principles and methodology, not on the 

conclusions that they generate.” Daubert, 509 U.S. at 595. When an expert relies only on 

evidence that does not appear to support the expert’s hypothesis, particularly when another 

expert in that field testifies that there is a lack of evidence supporting the hypothesis, the 

“testimony and opinion are merely conjecture.” R.R. by and through Stowell v. Dandade, 2017 

WL 2117386, at *5, ¶ 22 (Ct. App. N.M. 2017) (unpublished). Trial courts are not required to 

give weight to evidence “that is connected to existing data only by the ipse dixit of the expert.” 

General Elec. Co. v. Joiner, 522 U.S. 136, 146 (1997). It is the province of the “jury to arbitrate 

the weight and credibility of evidence, even expert opinion testimony. The jury is not required to 
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accept expert opinions as conclusive and disregard all other evidence bearing on the issue.” 

Alberico, 1993–NMSC–047, ¶¶ 46–55, 116 N.M. at 167–68, 861 P.2d at 203–04. 

9.3 Because the failure to correct the mistake in the geologic structure of the model 

makes the model and its calibration inaccurate and unreliable and should not be given weight. 

9.4 Because the model’s methodology uses undocumented and undisclosed trial and 

error calibration to infer key model features and predictive results, it is unreliable and it should 

not be given weight. 

9.5 Because the model’s methodology uses undocumented and undisclosed trial and 

error calibration to infer key model features and predictive results, it is unscientific and 

unreliable and should not be given weight. 

9.6 The model is also unreliable because model inputs and parameters are based on 

unsupported assumptions or are inferred from undisclosed and undocumented trial and error 

calibration. 

9.7 Failure to model all four pumping locations does not fully evaluate possible 

impairment and cannot accurately evaluate the full effects of the proposed Application. For these 

additional reasons, the model should not be given weight. 

9.8 AS’s justification of the existence of the Echelon fault are inadequate and 

misleading. The hypothesis of these faults’ existence should not be given weight. 

9.9 The projections of well impacts that AS uses to identify impaired wells are 

inaccurate and fail to identity the wells that will be impacted according to the Morrison (2006) 

guidelines. AS’s inaccurate and insufficient well impact projections should not be given weight. 

9.10 Based on the very large and random disparities between the observed and 

simulated depth-to water (DTW) shown in the hydrographs in Exhibits AS-114 and AS-115, 
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AS’s model does not accurately determine the initial depth-to-water required by the Morrison 

Guidelines required to calculate impact and impairment to existing wells within the Model 

Domain.  Since the Morrison Guidelines require an accurate DTW as the first step in calculating 

drawdown/impact, AS’s model cannot be accurately or reliably used to make that determination 

and consequently cannot be used in the process of determining impairment. These simulations 

are significantly in conflict with the actual measured data and, thus, cannot be relied upon or 

given weight. 

9.11 AS’s model simulates that only 11 or 12 will be impaired by the pumping under 

the Application. Because this finding is based on inaccurate and unreliable simulations that are 

significantly in conflict with actual measured data, the court rejects this finding.  

9.12 The specified recharge model is uncalibrated and relies on an unjustified 

assumption that a 40-year constant recharge rate based on snowpack and surface water runoff 

from the East Sandia Mountains. 

9.13 Moreover, the amount of recharge AS assumes will enter the model domain 

improperly reduces Umstodt’s surface water calculation based on undisclosed and undocumented 

trial and error calibration done by Blandford. 

9.14 Accordingly, the amount of recharge and rate of recharge assumed in AS’s model 

is unreliable and should not be given weight. 

9.15 This model calibration is based on an inappropriate assumption and model design 

feature (the Echelon Fault) that, and as such the model calibration is unreliable.  

9.16 Because testimony shows that uncorrected fundamental errors underlie AS’s 

models and because the inputs cannot be tested or evaluated, the expert testimony AS relies on is 

unreliable. 
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9.17 Although other experts in this case have testified that the evidence on which AS’s 

experts rely for their hypotheses about the Sandia Basin is unreliable, because AS’s experts have 

not offered any additional explanation or evidence to support their principles and methodologies, 

such testimony and conclusions are merely conjecture. 

9.18 The methodology relied on by AS’s experts cannot be tested.  

9.19 The methodology relied on by AS’s experts rests on known errors that remain 

uncorrected. 

9.20 The methodology relied on by AS’s experts is incapable of supporting opinions 

based upon reasonable probability rather than conjecture. 

9.21 Given the inaccuracies in the model design and calibration discussed herein, the 

DBSA groundwater model is inadequate for use in accurately predicting drawdown impacts due 

to the Application.  

9.22 The drawdown theory cannot be tested because there are no records of the effects 

of the various calibrations used to create the model on which the drawdown theory is based. it is 

impossible to evaluate how the calibration in the 100,000+ model cells was done and how 

previously unknown features came into existence due to model calibration. 

9.23 Thus, AS’s drawdown theory is unreliable and should not be given weight.  

9.24 For the above reasons, the DBSA model is incapable of supporting opinions based 

upon reasonable probability; it will not be given weight. 

9.25 AS’s Morrison impact analysis improperly applies a 10-foot administrative 

drawdown allowance because it is based on an assumption that is contrary to OSE expert witness 

Eric Keyes’ admission that the Sandia Basin is not a thick alluvial aquifer hydrologically similar 

to the Middle Rio Grande basin aquifer.  
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9.26 Thus, AS’s Morrison impact analysis is unreliable and should not be given 

weight. 

10.0 Conduct of the Office of the State Engineer. 

10.1 The OSE breached fiduciary duties owed as trustee of the state’s water. 

10.2 “The public waters of this state are owned by the state as trustee for the people.” 

State ex rel. Bliss v. Dority, 55 N.M. 12, 17, 225 P.2d 1007, 1010 (1950). Article XVI, Section 2 

of the New Mexico Constitution mandates that any appropriation of state water must be “in 

accordance with the laws of the state.” N.M. Const. art. XVI, § 2. In order to carry out the state’s 

constitutional mandate, the “Legislature has delegated the complicated and difficult task of 

managing New Mexico's scarce water resources to the State Engineer.” Tri-State Generation and 

Transmission Ass'n, Inc. v. D'Antonio, 2012 -NMSC- 039, ¶ 34, 289 P.3d 1232, 1241.  

10.3 Accordingly, New Mexico’s Constitution, Legislature, and judiciary have 

affirmed that the OSE is delegated to carry out the state’s role as trustee over the public waters of 

the state, on behalf of the people of New Mexico. Thus, in administering groundwater 

appropriations, the OSE is acting in its capacity as trustee over the public groundwater resource. 

See McLean, 1957-NMSC-012, ¶ 22, 62 N.M. at 270, 308 P.2d at 987 (It is well settled law that, 

“[a]ll water within the state, whether above or beneath the surface of the ground belongs to the 

state, which authorizes its use, and there is no ownership in the corpus of the water but the use 

thereof may be acquired.”).   

10.4 Acting as trustee for state waters includes authority to take action where necessary 

to “protect the public waters . . . for the general public welfare.” State ex rel. Bliss, 1950-NMSC-

066, ¶ 11, 55 N.M. 12, 17, 225 P.2d 1007, 1010. “New Mexico courts . . . have recognized that 

common law public trust principles apply in the context of public waters.” Sanders-Reed ex rel. 

Sanders-Reed v. Martinez, 2015-NMCA-063, ¶ 13, 350 P.3d 1221, 1225, (citing State ex rel. 
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Bliss, 1950-NMSC-066, ¶ 11, 55 N.M. at 17, 225 P.2d at 1010). Natural resources are recognized 

as trust property because they are “important enough to the people to warrant public trust 

protection.” Juliana v. United States, 217 F. Supp. 3d 1224, 1254 (D. Or. 2017) (citing Mary C. 

Wood, A NATURE'S TRUST; ENVIRONMENTAL LAW FOR A NEW ECOLOGICAL AGE 167–75 

(2014)). The New Mexico Supreme Court has declared this: “Water is both a scarce and a vital 

resource in New Mexico, and its responsible management is crucially important to all New 

Mexicans.” State Eng. v. Diamond K Bar Ranch, LLC, 2016-NMSC-036, ¶ 1, 385 P.3d 626. 

10.5 Public trust principles at the most basic level require the government to act as a 

fiduciary in managing the resources which make up the corpus of the trust. See Allan Kanner, 

The Public Trust Doctrine, Parens Patriae, and the Attorney General as the Guardian of the 

State's Natural Resources, 16 Duke Envtl. L. & Pol'y F. 57, 76 (2005); see also United States v. 

Mitchell, 463 U.S. 206, 225 (1986) (citing Restatement 2d of Trusts § 2, recognizing that by 

definition, a trust imposes fiduciary duties on the trustee).  

10.6 “The trustee owes this duty equally to both current and future beneficiaries of the 

trust.” Restatement (Second) of Trusts § 183(1)(b) cmt.. As trustee, the government “has a 

fiduciary duty to protect the trust assets from damage so that current and future trust 

beneficiaries will be able to enjoy the benefits of the trust.” Juliana, 217 F. Supp. 3d at 1254. 

These fiduciary duties demand “fair procedures, decisions that are justified, and results that are 

consistent with protection and perpetuation of the resource.” Id. In administering the corpus of 

the trust, a “trustee must also act impartially.” Restatement 3d of Trusts § 79. 

10.7 Thus, public trust principles require the OSE reviews applications to appropriate 

groundwater according to fair procedures, that it justifies its decisions according to state law, 
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reaching results that protect the resource. The OSE must also act impartially in administering the 

state’s groundwater.  

10.8 The OSE failed to act impartially by recommending approval of the AS 

application without performing any competent or independent analysis, instead of justifying its 

reasons for doing so, as required to satisfy its fiduciary duties toward the people of New Mexico, 

both currently and during the life of the Master Plan development.  

10.9 The OSE failed to act impartially by offering prospective advice to AS, not CFC 

the owner of Permit 4854, informing AS that OSE was willing to grant a 10-year extension of the 

final deadline by which the Permit 4854water must be put to beneficial use for subdivision use or 

the permit will be canceled. This letter acknowledged (but ignored) the fact that CFC, the owner 

of the permit, had waived its rights to ask for an extension of the final deadline and had also 

waived its right to request a hearing on this issue.  

10.10 This was an ex parte advisory opinion demonstrating that the OSE was 

improperly acting on behalf of AS, in violation of its fiduciary duties. 

10.11 The OSE failed to consider climate/drought issues and failed to consider any 

criteria or guidance to evaluate public welfare other than to say that a mere statement of 

beneficial use, per se, meets the statutory requirement. These egregious omissions are also 

breaches of its fiduciary duties. 

10.12 Because granting this Application would reach a result that is contrary to the 

conservation of water in the state and detrimental to the public welfare, granting the Application 

would also fail to protect the groundwater resources in violation of the OSE’s fiduciary duties. 
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10.13 In addition, the OSE’s failure to assess the full extent of impairment violates its 

“positive duty to determine if existing rights [would] be impaired.” Heine, 1962-NMSC-002, ¶ 8, 

69 N.M. 398, 402, 367 P.2d 708, 710.  

10.14 With regard to an impairment analysis, the OSE failed to follow fair procedures, 

or to justify its decisions with regard to this Application. Recommending approval of this 

Application under the circumstances here is inconsistent with protection and perpetuation of the 

resource and violates the OSE’s duties toward the people who will suffer impairment from this 

Application, both currently and during the life of the Master Plan development. 

10.15 Moreover, the OSE improperly relies on the Mine Dewatering Act to authorize 

imposing physical conditions. By its very terms, the Mine Dewatering Act is limited to mining 

operations. N.M.S.A § 72-12A-2. The Act allows the OSE to approve an application subject to 

certain physical conditions, such as deepening wells—it does not apply here. Id. 

10.16 Approving this Application without assessing the full extent of impairment it will 

cause and presuming that conditioning the permit on deepening impaired wells can lawfully 

mitigate impairment violates the OSE’s fiduciary duties. 

10.17 The OSE’s conduct was arbitrary and capricious. 

10.18  “An agency’s action is arbitrary and capricious if it provides no rational 

connection between the facts found and the choices made, or entirely omits consideration of 

relevant factors or important aspects of the problem at hand.” Alarcon, 2018 -NMCA- 021, ¶ 7, 

413 P.3d at 511. Failing to analyze some factors to interpret a statute that has not yet been 

interpreted, especially where it does not offer specific guidance, is arbitrary and capricious. 

Phelps Dodge, 2006-NMCA-115, ¶ 35, 143 P.3d at 510 (interpreting broadly the phrase “at any 

place of withdrawal of water for present or reasonably foreseeable future use” in whether to 
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approve a discharge permit under NMSA 74-6-5(E)(3) was arbitrary and capricious without 

creating “some general factors or policies to guide its determination.”).  

10.19 The OSE’s stated policy that beneficial use per se establishes public welfare is 

directly counter to statute, and there is no case law or administrative guidance in the record that 

supports the testimony of Mr. Peterson’s interpretation. Because the OSE entirely omitted 

analyzing one of the elements required for assessing this Application, this conduct is arbitrary 

and capricious. 

10.20 Because the New Mexico Legislature did not specify criteria for applying the 

public welfare and conservation elements of NMSA 72-12-3(E), the OSE was required to create 

and articulate some general factors to use as guidance in applying the elements. Failing to do so 

is arbitrary and capricious conduct. 

10.21 The OSE’s lack of impartiality in its ex parte advisory opinion to CFC fails to 

articulate any reasons why it would agree to ten-year extension of time to show beneficial use for 

the Estancia Permit before any request had even been made is outrageous. Such conduct is 

arbitrary and capricious. 

10.22 The State Engineer is judicially estopped from taking current positions 
contrary to prior positions it has taken in this case. 

10.23  When a party successfully took a position in a prior legal proceeding, “he may 

not thereafter, simply because his interests have changed, assume a contrary position” in the 

current proceeding. Baca v. Velez, 1992 -NMCA- 053, ¶ 12, 114 N.M. 13, 17 833 P.2d 1194, 

1198 (Ct. App. N.M. 1992); accord Santa Fe Pac. Trust, Inc. v. City of Albuquerque, 2012–

NMSC–028, ¶ 32, 285 P.3d 595, 604 (N.M. 2009). “[W] hile not an absolute requirement, 

judicial estoppel will be especially applicable when the party's change of position prejudices a 
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party who had acquiesced in the former position.” Santa Fe Pac. Trust, 2012–NMSC–028, ¶ 32, 

285 P.3d at 604. 

10.24 Previously in this proceeding, the OSE denied AS’s Application, a favorable 

result for Protestants who opposed the Application.  In appealing that denial, AS is adverse to the 

OSE, Protestants, and Bernalillo County. 

10.25 By now recommending that the Application be approved, the OSE has taken a 

position directly contrary to its prior position denying it, effectively appealing its prior decision 

in this proceeding. This position warrants judicial estoppel. 

10.26 The OSE is judicially estopped from now taking the position recommending that 

the Application be approved. 

10.27 The OSE’s current position that there is sufficient unappropriated water to satisfy 

the Application for 350 af/y is a position contrary to its prior position in this and other cases in 

which it has determined that there was not even 30 af/y of unappropriated water available.  

10.28 Thus, the OSE is also judicially estopped from taking this position.1 

 

CONCLUSION 

 
On the basis of the foregoing, Protestants-Appellees respectfully request this Court 

to adopt these findings of fact and conclusions of law and deny the application. 

                                                
1  For purposes of preserving potential appellate issues in this matter, Protestants reassert their objection to this 
Court’s ruling that this de novo review was not limited to only the issue of whether there is sufficient unappropriated 
water available for the Application. (Feb. 24, 2016 Order re: scope of de novo appeal).  Protestants believe this 
Court’s jurisdiction should have been limited only to whether there was unappropriated water available. 

Protestants also reassert their objection to this Court’s ruling on Aquifer Science’s Motion to Amend 
Application S-2618 to Reduce the Amount of Appropriation Requested in the De Novo Appeal filed on April 12, 
2017, in which the Court held that it jurisdiction to hear a trial on the Amended Application. Without public notice 
of the amended details, the Application’s impacts on existing water rights, public welfare, and water conservation 
cannot be fully evaluated. 
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Santa Fe, New Mexico 87505 
Telephone:  (505) 898-9022, Ext. 22 
 
Justin R. Kaufman 
jkaufman@kdplawfirm.com 
Jessica Foster 
jfoster@kdplawfirm.com 
Rosalind B. Bienvenu 
rbienvenu@kdplawfirm.com 
KELLY, DURHAM & PITTARD, LLP 
505 Cerrillos Road, Suite A209 
Santa Fe, New Mexico 87501 
Telephone: (505) 986-0600  
Facsimile: (505) 986-0632  
 
Counsel for Protestants-Appellees 
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CERTIFICATE OF SERVICE 
 

WE HEREBY CERTIFY that on the 21st day of May, 2018, that Protestants’ Final 

Proposed Findings of Fact and Conclusions of Law were filed electronically through the 

Odyssey File & Serve system, which caused the following parties to be served by electronic 

means, as per the Notice of Electronic Filing.  Additionally, copies of Protestants’ Final 

Proposed Findings of Fact and Conclusions of Law were also emailed to Judge Bacon and to the 

individuals named below. 

Jeffrey L. Fornaciari  
jfornaciari@hinklelawfirm.com 
Julie A. Sakura 
jsakura@hinklelawfirm.com 
Hinkle Shanor, LLP 
Post Office Box 2068 
Santa Fe, New Mexico 87504-2068 
(505) 982-4554 
 
Counsel for Appellant Aquifer Science, LLC 
 

William D. Teel 
wdteel@cybermesa.com 
P.O. Box 1289 
Corrales, New Mexico 871048-1289 
 
Counsel for Appellee 
New Mexico State Engineer 
 
Meghan T. Thomas 
Meghan.thomas@state.nm.us 
Kristofer C. Knutson 
Office of the State Engineer  
Administrative Litigation Unit 
P.O. Box 25102 
Santa Fe, New Mexico 87504-5102 
(505) 827-6123 
 
Special Assistant Attorney General for 
Appellee New Mexico State Engineer 
 

  
 Jeffrey H. Albright 

JAlbright@lrrc.com 
Bobbie J. Collins 
bcollins@lrrc.com 
Lewis Roca Rothgerber Christie  LLP 
201 Third Street, NW, Suite 1950 
Albuquerque, New Mexico 87102-4388 
Telephone:  (505) 764-5435 
Telephone:  (505) 764-5462 
 
Counsel for Bernalillo County 
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Russell & Charlotte Abbink; Joseph & Kathy Cooper; Mark Moll; David Thompson; William & 
Dee Butler; Clifford Morris; Tina M. Nenoff; Jack & Erin O’Neil; David & Nancy Benson, 
dabenson@ieee.org; Carolyn K. Bryan, carolyn.k.bryan@gmail.com;   William & Dee Butler, 
butlerbd44@q.com;  Michael Camp, eastmtmike@gmail.com;  Joseph & Kathy Cooper, 
jnkcooper@q.com; Darielle Dexheimer, ddex911@yahoo.com; Curtis E. Johnson, 
holacurt@gmail.com;  Mark Moll, softedges@att.net;  Lorna and Paul Morrow, 
lornapaul1@aol.com;  Mark Naylor & Dale Gunn, dwgunn@aol.com;  Mark & Susan Pickering, 
huntnwine@gmail.com;  Dan & Judith Richey, drichey@q.com;  Janet Winchester Silbaugh, 
Silbaugh@swcp.com,  David Thompson, dthomp@thuntek.net,   Russell & Charlotte Abbink, 
reacra@aol.com;  Rod D. Baker, rdbaker@swcp.com; Theodore Lambert, tj@tjlambert.net; 
Ronald P. Bohannan, jetabacchi@gmail.com; Susan I. Giambattista, Sigfly52@gmail.com;  Jack 
& Erin O’Neil, ejoneil@zianet.com; Clifford Morris, nmmaddog1@yahoo.com; Tina M. Nenoff, 
tmnenof@gmail.com; Saul Barry Wax, Sabawa1@gmail.com,  sabawal@gmail.com. 
       

Named Individuals 
 
 
 
 

 
/s/ Paul Hultin 
Paul Hultin 
 

 

 


